
36    America’s  1st Freedom   |   June 2009  



America’s  1st Freedom   |   June 2009    37

Most laymen, and quite a few lawyers, 
too, are surprised to find that the Bill 
of Rights does not automatically apply 
to state and local governments. There’s 
a long and complicated history behind 
this, but here’s the bottom line:

All of the provisions of the Bill of 
Rights are direct restrictions on the 
federal government. Likewise directly 
limited is any entity whose powers exist 
only because they were granted by the 
federal government. For example, under 

the Constitution, the federal government 
is in charge of the District of Columbia. 
The d.c. Council’s powers exist only 
because Congress chose to delegate to 
them some of Congress’s authority over 
the District. The Heller case affirmed 
that the Second Amendment prohibits 
the federal government, and federal 
entities such as d.c., from banning 
handguns for self-defense.

As Justice Scalia’s opinion in Heller 
stated, the decision did not resolve 

The burning question arising from the Heller case is 
whether the courts will find that the Second Amendment 
applies to the states. A number of current cases could 
eventually go to the U.S. Supreme Court and decide if 
Heller will catch fire and sweep the country. 

by Dave Kopel

Does the Second Amendment apply to state and 
local governments? Ongoing cases may soon 
give the Supreme Court an opportunity to issue 

a definitive decision on this very important question.
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the separate question of whether 
the Second Amendment applies to 
state and local governments. The 
Fourteenth Amendment, enacted during 
Reconstruction, provides: “… nor shall 
any State deprive any person of life, 
liberty, or property, without due process 
of law … .”

Under modern Supreme Court 
doctrine, the Fourteenth Amendment’s 
“due process” clause protects both 
“procedural” and “substantive” due 
process. Procedural due process 
involves the fairness of how the 
government acted. For example, before 
the government took away someone’s 
driver’s license, did the person have an 
opportunity to present his side of the 

story to a neutral decision-maker?
Substantive due process involves what 

the government did. Some things that 
a government might do would involve 
an unjust deprivation of constitutional 
liberty, even if the procedures were fair. 
Suppose a state passed a law that said, 
“Anyone who reads a book criticizing 
the state’s governor will be imprisoned 
for one year.” And also suppose that for 
prosecutions under the law, there were 
all the usual procedural protections: 
the defendant had a right to a jury trial; 
the defendant could cross-examine 
prosecution witnesses; the prosecution 
had to prove beyond a reasonable doubt 
that the defendant really had read the 
book; and so on. Even with very fair 

procedures (procedural due process), 
the law would be a violation of the 
Fourteenth Amendment because there 
are some ways in which a government 
may never deprive a person of liberty 
(substantive due process).

How does this affect the Bill of 
Rights? The Supreme Court has ruled 
that some, but not all, provisions of the 
Bill of Rights are “incorporated” in the 
Fourteenth Amendment’s due process 
clause. The incorporated provisions 
of the Bill of Rights are thereby made 
enforceable against state governments. 
And they are also enforceable against 
local governments, since local 
governments’ powers are derived from 
the state.

Most of the Supreme Court’s cases on 
Fourteenth Amendment incorporation 
were decided between the 1930s and the 
1960s. By the time the court was done, 
almost all of the provisions in the Bill of 
Rights had been incorporated, except: 
the Second Amendment right to arms; 
the Third Amendment right not to have 
soldiers quartered in one’s home; and 
the Fifth Amendment right to a grand 
jury indictment before being prosecuted. 
Also not incorporated, of course, is the 
Tenth Amendment, which affirms that 
the people and the states retain powers 
not granted to the federal government.

So once the Heller case was decided, 
definitively affirming that the Second 
Amendment protects the rights of 
ordinary citizens, the next question  
was whether the Second Amendment 
applies to state and local governments.  

Continued on page 60
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Amendment.

 

Chicago’s handgun ban presents the most straightforward challenge to Heller.
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There are some old cases from the  
19th century suggesting that it does not, 
but those involved another provision 
of the Fourteenth Amendment (the 
“privileges or immunities” clause), not 
the due process clause.

Some state trial courts in 
Massachusetts, Missouri and New 
York have already treated the Second 
Amendment as applicable to the states. 
But other courts have disagreed. Based 
on the Supreme Court’s articulated 
standards for what gets incorporated 
into the Fourteenth Amendment, the 
argument for incorporating the Second 
Amendment is very strong, as George 
Mason University law professor Nelson 
Lund explained in a recent issue of 
the Syracuse Law Review. (The article 
can be downloaded here: http://ssrn.
com/abstract=1239422. Click the word 
“Download” which appears above the 
article title.)

However, the question will not 
be definitively resolved until the u.s. 
Supreme Court issues a decision. From 
the pro-rights perspective, the sooner 
the Supreme Court takes a Second 
Amendment incorporation case, the 
better, since President Barack Obama’s 
Supreme Court nominees are unlikely 
to look favorably on the Second 
Amendment.

Right now, there are two major cases 
that the Supreme Court could hear 
either in its 2009-2010 term or its 2010-
2011 term. The most straightforward 
cases involve challenges to the Chicago 
handgun ban. The day after Heller was 
decided, the National Rifle Association 
filed suit against the Chicago ban. The 
lead lawyer in that case is Stephen 
Halbrook, winner of three Supreme 
Court cases on firearm issues. 

The Second Amendment Foundation 
brought a parallel suit, with Heller victor 
Alan Gura as the lead attorney. Those 
cases have been partially consolidated 
for the purposes of appeal, and are 
currently before the federal Seventh 
Circuit Court of Appeals.

Five Chicago suburbs also had 
handgun bans. Four of the suburbs—
Morton Grove, Evanston, Wilmette and 
Winnetka—sensibly acted to get rid of 

their bans. The only recalcitrant gun-
banning suburb is Oak Park. The nra/
Halbrook suit on behalf of the civil rights 
of the citizens of Oak Park has been 
consolidated with the Chicago cases.

In the Seventh Circuit, I wrote 
an amicus (friend of the court) brief 
on behalf of the International Law 
Enforcement Educators & Trainers 
Association, as well as think tanks 
and academics. The brief details the 
empirical evidence showing the Chicago 
handgun ban has harmed public 
safety—particularly by leading to an 
immediate, sharp and permanent rise in 
Chicago’s burglary and assault rates. The 
brief is available at davekopel.org/Briefs/
ileeta-Chicago-amicus.pdf.

As a Supreme Court vehicle, the 
Chicago/Oak Park cases have the 
obvious advantage of lead attorneys 
who have already won gun rights cases 
in the u.s. Supreme Court. In addition, 
the type of law at issue—a handgun 
ban—has already been ruled to be a 
violation of the Second Amendment. 
Consequently, the only question for the 
Supreme Court to answer would be if 
the Second Amendment is incorporated 
into the Fourteenth.

Unfortunately, Chicago and Oak Park 
have continued to delay the case, getting 
extensions on their briefs until this past 
April. Oral arguments before a three-
judge panel may not take place until 
this summer, and it could take several 
months, or perhaps longer, for a decision 
to be issued. If Chicago and Oak Park 
lose, they could ask for a rehearing en 
banc before all 16 of the Seventh Circuit 
judges. An en banc rehearing (a hearing 
with every appeals judge from the 
circuit) could easily delay the case a  
year further.

Another case that could offer 
the Supreme Court the opportunity 
to decide Second Amendment 
incorporation is Nordyke v. King, which 
involves a challenge to the Alameda 
County, Calif., ban on gun shows on 
county property. That case was argued 
before a three-judge panel of the Ninth 
Circuit Court of Appeals in January. You 
can listen to the oral argument by going 
to www.ca9.uscourts.gov, and then 
searching for “Nordyke.”

As the oral argument shows, the 

panel of three judges was very interested 
in whether Ninth Circuit precedent 
stops them from ruling in favor of 
incorporation. As a general rule, a three-
judge panel in a circuit court of appeals 
cannot overrule a prior decision from 
a three-judge panel in the same circuit. 
Only the entire circuit, hearing the case 
en banc, can overrule circuit precedent.

However, there is an exception for 
situations in which the Supreme Court 
has made a change in the law. The issue 
before the Ninth Circuit is whether the 
Heller case made enough of a change 
in Fourteenth Amendment law that the 
Ninth Circuit’s previous decision against 
incorporation is no longer binding.

Once the three-judge panel rules 
in Nordyke, it’s possible that the Ninth 
Circuit might agree to an en banc 
rehearing. Such a rehearing would, of 
course, slow down the case’s possible 
movement toward the Supreme Court.

Should the Supreme Court eventually 
decide to hear Nordyke, it would be 
possible for the court to rule that the 
Second Amendment must be obeyed 
by state and local governments, and 
that a ban on gun shows on county 
property does not violate the Second 
Amendment. This would not be a 
perfect result, but it would still be very 
positive, on the whole, for Second 
Amendment rights.

The lead lawyer in Nordyke is 
Donald Kilmer, a California lawyer 
with extensive experience in gun law 
cases. He is assisted by Don Kates, a 
Washington state lawyer with a very 
long and eminent record of Second 
Amendment scholarship and litigation.

Whether these cases will eventually 
make their way before the Supreme 
Court is yet to be seen. But it would be 
foolish to take for granted a Supreme 
Court victory on Second Amendment 
incorporation. The Heller victory was 
only achieved by a single vote, and we 
can expect that the anti-rights side 
would, as in Heller, bring in enormous 
resources from top law firms to present 
the best possible arguments against 
judicial enforcement of the Second 
Amendment.  

America’s 1st Freedom will keep you 
updated on these cases as they progress 
through the court system. 

Heller
from page 38

ADVERTISEMENT

Individual results may vary. These statements have not been evaluated by the FDA.

1-877-849-4777

• Improved sleep & emotional stability
• Increased energy & exercise endurance
• Loss of body fat 
• Increased bone density
• Improved memory & mental alertness
• Increased sexual potency
• Increased muscle strength & size
• Reverse baldness & color restored
• Regenerates Immune System

• Strengthened heart muscle
• Controlled cholesterol
• Normalizes blood pressure
• Controlled mood swings
• Wrinkle disappearance
• Reverse many degenerative 
 disease symptoms
• Heightened five senses awareness
• Increased skin thickness & texture

From the landmark book Grow Young with 
HGH comes the most powerful, over-the-
counter health supplement in the history of 
man.  Human growth hormone was first 
discovered in 1920 and has long been thought 
by the medical community to be necessary 
only to stimulate the body to full adult size 
and therefore unnecessary past the age of 20. 
Recent studies, however, have overturned this 
notion completely, discovering instead that the 
natural decline of Human Growth Hormone 
(HGH), from ages 21 to 61 (the average age at 
which there is only a trace left in the body) 
and is the main reason why the the body ages 
and fails to regenerate itself to its 25 year-old 
biological age.

Like a picked flower cut from the source, we 
gradually wilt physically and mentally and 
become vulnerable to a host of degenerative 
diseases, that we simply weren’t susceptible to 
in our early adult years.

Modern medical science now regards aging as 
a disease that is treatable and preventable and 
that “aging”, the disease, is actually acompila-
tion of various diseases and pathologies, from 
everything, like a rise in blood glucose and 
pressure to diabetes, skin wrinkling and so on. 
All of these aging symptoms can be stopped-
and rolled back by maintaining Growth 
Hormone levels in the blood at the same levels 
HGH existed in the blood when we were 25 
years old.

There is a receptor site in almost every cell in 
the human body for HGH, so its regenerative 
and healing effects are very comprehensive.

Growth Hormone first synthesized in 1985 
under the Reagan Orphan drug act, to treat 
dwarfism, was quickly recognized to stop 
aging in its tracks and reverse it to a remark-
able degree.  Since then, only the lucky and 
the rich have had access to it at the cost of 
$20,000 US per year.

Many in hollywood’s glamour sets, who never 
seem to age like you or I, have a special secret 
to tell, and even space pioneer and US Senator 
John Glen stays vital with HGH.

The next big breakthrough was to come in 
1997 when a group of doctors and scientists, 
developed an all-natural source product which 
would cause your own natural HGH to be 
released again and do all the remarkable 
things it did for you in your 20’s.  Now 
available to every adult for about the price of a 
coffee and donut a day.

GHR now available in America, just in time 
for the aging Baby Boomers and everyone 
else from age 30 to 90 who doesn’t want to 
age rapidly but would rather stay young, 
beautiful and healthy all of the time.

The new HGH releasers are winning converts-
from the synthetic HGH users as well, since 
GHR is just as effective, is oral instead of 
self-injectable and is very affordable.

GHR is a natural releaser, has no known side 
effects, unlike the synthetic version and has no 
known drug interactions. Progressive doctors 
admit that this is the direction medicine is 
seeking to go, to get the body to heal itself 
instead of employing drugs.  GHR is truly a 
revolutionary paradigm shift in medicine and, 
like any modern leap frog advance, many others 
will be left in the dust holding their limited, or 
useless drugs and remedies.

It is now thought that HGH is so comprehen-
sive in its healing and regenerative powers that 
it is today, where the computer industry was 
twenty years ago, that it will displace so many 
prescription and non-prescription drugs and 
health remedies that it is staggering to think of.

The president of BIE Health Products stated in 
a recent interview, I’ve been waiting for these 
products since the 70’s.  We knew they would 
come, if only we could stay healthy and live 
long enough to see them! If you want to stay on 
top of your game, physically and mentally as 
you age, this product is a boon, especially for 
the highly skilled professionals who have made 
large investments in their education, and 
experience. Also with the failure of Congress to 
honor our seniors with pharmaceutical coverage 
policy, it’s more important than ever to take 
pro-active steps to safeguard your health.  
Continued use of GHR will make a radical 
difference in your health, HGH is particularly 
helpful to the elderly who, given a choice, 
would rather stay independent in their own 
home, strong healthy and alert enough to 
manage their own affairs, exercise and stay 
involved in their communities. Frank, age 85 
walks two miles a day, plays golf, belongs to a 
dance club for seniors, has a girl friend again 
and doesn’t need Viagra, passed his drivers test 
and is hardly ever home when we call - GHR 
delivers.

HGH is known to reverse Hemorrhoids,  
Autoimmune Diseases, Macular Degeneration, 
Cataracts, Fibromyalgia, Angina, Chronic 
Fatigue, Diabetic-neuropathy, Hepatitis C, 
Chronic Constipation, High Blood Pressure, 
Sciatica,  helps Kidney Dialysis, and heart and 
stroke recovery. 

For more information or to 
order call 877-849-4777 
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This program will make a radical difference in your health, 
appearance and outlook.  In fact we are so confident of the 

difference GHR can make in your life we offer a 100% 
refund on unopened containers.
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