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Executive Summary

The amount of money that American taxpayers spend on prisons has
never been greater, and the fraction of the American population held
in prison has tripled during the last 15 years, as has national prison 
capacity. Yet the expected punishment of violent criminals has 
declined, and violent crime flourishes at intolerably high levels. The 
seeming paradox of more prisons and less punishment for violent 
criminals, which means less public safety, is explained by the war on
drugs. That war has gravely undermined the ability of America's 
penal institutions to protect the public. As prisons are filled beyond 
capacity with nonviolent "drug criminals" (many of them first 
offenders), violent repeat offenders are pushed out the prison doors 
early, or never imprisoned in the first place.

As prison crowding worsens, many public officials are embracing 
alternatives to incarceration, such as electronic home monitoring, 
boot camps, and intensive supervised probation. Although those 
alternatives have their place, their benefits have frequently been 
overstated.

The most effective reform would be to return prisons to their 
primary mission of incapacitating violent criminals. Revision or 
repeal of mandatory minimum sentences for consensual offenses, 
tighter parole standards, and tougher laws aimed at repeat violent 
offenders can help the state and federal criminal justice systems get 



back to their basic duty: protecting innocent people from force and 
fraud.

Background: The Imprisonment Surge

For approximately the last 15 years, the United States has been 
engaged in the largest imprisonment program ever attempted by a 
democratic society. The number of persons incarcerated has soared 
to levels unknown in American history. Consider the following 
statistics.

In 1981 the total number of state and federal prisoners was 369,930. 
By 1992 the number had risen to 883,593.(1)

The number of sentenced prisoners per 100,000 population in 1980 
was 138, a figure that represented a historic high. By 1993 the figure
has risen to 344.(2)

In addition to the state and federal prison population, there were 
444,584 persons held in city and county jails as of June 30, 1992, a 
figure that has more than doubled over the last decade.(3)

In addition to the nearly 1 million persons in state and federal 
prisons, and the over 400,000 in city and county jails, there are over 
2 million persons on probation and over half a million on parole.(4)

The federal prison population, which stood at about 24,000 in 1980, 
had soared to over 90,000 by December 1993 and is expected to rise 
to 130,000 by the turn of the century.(5)

The drastic increase of the combined state and federal prison 
population between 1974 and 1990 is mainly the result, not of 
demographics, but of policy changes. Population growth accounted 
for 7.7 percent of the growth of the prison population, increased 
crime for 19 percent, and more arrests for 5.3 percent. The great 
bulk of the increase-- 60.9 percent--was the result of decisions to 
send to prison offenders who otherwise would have been given an 
alternative sentence. And 7.1 percent of the growth resulted from an 
increase in time served.(6) The relative impact of the increase in 
time served may grow larger in coming years, as the 10- and 20-year 
mandatory sentences enacted in the 1980s have their full impact.

There are no signs of the prison surge's abating. State prison 
populations are up 59 percent in just the last four years.(7) At the 
rate prisoners are currently being added to the state and federal 
systems, the United States needs 1,143 new prison beds each week.



(8) A survey of 49 state prison systems plus the federal system found
that they expected an average growth of 21.4 percent from January 
1, 1993, to January 1, 1995.(9)

In state after state, prison capacity is at record highs, but the prison 
population is even higher. The average American prison system now 
operates at 15.4 percent over capacity.(10) For example:

Maryland's prisons, built to hold fewer than 12,180 inmates, now 
hold 19,799.(11)

Florida prisons held 20,000 inmates in fiscal year 1980-81 and now 
hold over 48,000.(12)

The Texas prison system, which had 25,000 beds in 1979, had 
109,000 by 1993.(13)

Forty states, two territories, and the District of Columbia are 
currently under court orders as a result of prison overcrowding.(14)

As of January 1, 1993, the federal prison system was 38 percent over
capacity.(15)

Prison violence has also increased. Inmate assaults on guards have 
risen 10-fold in the last five years.(16) Over-crowding also 
contributes to inmate assaults on other inmates, as two persons with
histories of violent assault are placed in a room designed for one.

Prison critics used to note that the United States incarcerated a 
larger percentage of its population than any nation except the USSR 
and South Africa. That statistic is no longer true. The number of 
state and federal prisoners per 100,000 population tripled in the last 
two decades, and the United States now leads the world in the 
percentage of its population it keeps behind bars, with an 
incarceration rate of 343 adults per 100,000 population (Figure 1).
(17) In contrast, the Australian imprisonment rate is 90.5.(18)

Paralleling the explosion in the population of prisons has been a 
surge in the jail population (Figure 2). (Prisons are state or federal 
facilities that hold convicted criminals. Jails are city and county 
facilities that hold persons sentenced to shorter terms, typically 
under a year. Persons arrested and not released on bail pending trial
are also held in jail. Thus, at any given time, about half of a jail's 
population will be people who have not been convicted of a crime.)
(19) The number of jail inmates per capita in the



Figure 1
Federal and State Prisoners per 100,000 Poplation
{Bar Graph Omitted}

Source: U.S. Department of Justice, Bureau of Justice Statistics, 
Sourcebook of Criminal Justice Statistics, 1992, NCJ-143496 
(Washington: Government Printing Office, 1993), p. 608; and "Prison
Population Jumps 5%"

Figure 2
Jail Inmates per 100,000 Population
{Bar Graph Omitted}
Source: Beck, et al, Jail Inmates 1992, p.2, Table 2.

United States has more than doubled since 1978 and now exceeds 
the total incarceration rate (jail plus prison) of most other 
democracies.(20)

Total operating costs of state and federal prisons are approximately 
$13 billion a year. Adding in the costs of prison construction, and the
costs of city and county jails, the national incarceration budget is 
about $24.9 billion.(21)

In state after state, prisons are eating a greater and greater share of 
budget revenues. In fiscal year 1994 state spending on corrections 
will increase 10.8 percent, a rate of increase higher than even the 
runaway Medicaid budget, which will increase 7.5 percent.(22)

Teetering near bankruptcy, California spends $2.1 billion a year 
operating its prison system and has $4 bilion in prison construction 
scheduled.(23) Pennsylvania saw its corrections budget soar from 
$126 million to $453 million in 10 years.(24) Even in frugal New 
Hampshire spending on prisons has risen three times faster than 
other state spending.(25)

In the federal system spending per prisoner per year is $20,072. In 
New York City the figure is $58,000.(26) And there are enormous 
nonmonetary costs as well. Half of all imprisoned mothers never see 
their minor children. One major reason for the low visitation rate is 
that women are imprisoned at less than 1/15th the rate of men. As a 
result, there are many fewer women's prisons, and women prisoners 
are more likely to be incarcerated far from their families. Thirty-nine
percent of the mothers in prison are there for violations of drug laws.
(27)



The U.S. prison population is larger than the population of some of 
the smaller American states. The annual total prison budget is more 
than twice the size of the budget of a medium-sized state such as 
Missouri.(28) Thus, American taxpayers are in essence paying for 
the housing and confinement of enough people to populate one small 
state at a cost appropriate for the entire operation of two medium-
sized states.

Total spending on prisons is about as high as spending on the much-
maligned Aid to Families with Dependent Children program. 
Taxpayers have justifiably begun to ask whether the $22.5 billion 
spent on AFDC helps cure poverty or, in fact, causes poverty through
its perverse incentives. It is time to begin asking whether the $25 
billion spent on prisons helps promote public safety or actually 
makes America more dangerous through its own set of perverse 
incentives.

Expensive as prisons can be, the incarceration of violent criminals is 
a tremendous bargain. Violent criminals at large can cause hundreds
of thousands of dollars in damage each year.(29) When harder to 
measure costs, such as the pain and suffering of victims, are 
considered along with the more quantifiable costs (medical care of 
victims, funerals, and property destruction), it becomes clear that 
keeping a violent criminal in prison is an extremely efficient use of 
tax dollars, whether the cost of incarceration is $21,000 or $58,000.

But today state and federal prison systems are less and less likely to 
house repeat violent offenders. And it is far from clear that 
incarcerating record numbers of "criminals" (such as prostitutes and 
drug suppliers) whose only offense is to facilitate a voluntary 
transaction between adults is a worthwhile expenditure of limited 
tax dollars.

More important than the issue of fiscal efficiency is the fundamental 
issue of public safety. As the state and federal governments have 
taken record numbers of prisoners in the war on drugs, violent 
criminals have found to their pleasant surprise that there is less and
less room for them in prison.

Impacts of the Drug War

The number of adults imprisoned for drug offenses more than tripled
from 1986 to 1991. Violent crime rose 41 percent in the same period.
(30) Between 1988 and 1993 the average drug sentence more than 



tripled, from two years to seven years.(31) Forty-four percent of the 
increase in the state prison population from 1986 to 1991 was 
attributable to drug crimes.(32) In virtually every state there has 
been a massive emphasis on imprisoning drug offenders. In 
Washington State the number of drug prisoners has risen 966 
percent since 1980, and those prisoners now make up half of the 
state's nonviolent prisoners.(33) In New York State 45 percent of all 
new prison commitments are for drug convictions.(34) Illinois 
prisons now hold five times as many drug prisoners as they did five 
years ago.(35) The director of Florida's Department of Corrections 
described the drug war as "the primary engine fueling the enormous 
growth experienced by Florida's correctional system."(36) Richard 
Lanham, the commissioner of Maryland's Department of 
Corrections, estimates that "at least 40 percent of those coming into 
the Maryland prison system are there because of minor drug 
activity."(37)

In Texas the number of drug offenders in prison rose 350 percent 
from 1989 to 1992.(38) The states with the largest prison populations
tend to be the states with the highest percentages of drug prisoners: 
California (33 percent), New York (34 percent), Florida (34 percent), 
Ohio (25 percent), Illinois (28 percent), and Georgia (27 percent).(39) 
Nevada, the state with the highest percentage of drug prisoners (36 
percent), also had the second largest increase in total prison 
population: 804 percent from 1970 to 1990.(40)

Figure 3
Substance Prisoners as Percentage of Federal Prisoners
{Bar Graph Omitted}
Source: Figures for 1984 and before are from Margaret Werner 
Cahalan, "Historical Corrections Statistics in the United States", 
1850-1984, NCJ-102529 (Washington: U.S. Dept. of Justice, 1986), 
pp. 152-55. Figures for 1990 are from U.S. Dept. of Justice, Bureau 
of Justice Statistics, "Drugs, Crime and the Justice System" 
(Washington: U.S. Dept. of Justice, 1992), p. 195

Figure 4
State Prison Admissions by Type of Crime
{Pie Graph Omitted}

About 60 percent of federal prisoners are drug offenders (Figure 3), 
and that figure is expected to hit 70 percent by 1995, according to 



the Bureau of Prisons. In 1981 only 22 percent of federal prisoners 
were drug prisoners.(41) The current and projected percentages of 
federal prisoners incarcerated for drugs are comparable to the 
combined figures for drug and alcohol offenses during Prohibition. 
(Note that many alcohol prisoners remained incarcerated for years 
after the repeal of Prohibition.) And it is quite clear that drug 
prohibition has no more saved America from drugs than alcohol 
prohibition saved America from alcohol. The increasing tendency to 
imprison drug offenders for lengthy periods means that America's 
state and federal prisons deal more with drug offenders than violent 
criminals (Figure 4). In 1990 the number of persons sent to prison 
for drug crimes (103,800) exceeded the number sent for violent 
crimes (87,200) or for property crimes (102,400).(42) About a third of 
all new commitments to state prisons were for drug crimes.(43) As 
recently as 1960, only 1 in 25 state prisoners was a drug prisoner.
(44) If current trends continue, by the year 2000 half of all prison 
inmates will be drug war prisoners.(45)

Despite those statistics, some defenders of the present criminal 
justice system argue that there is no significant problem of 
overincarcerating nonviolent criminals. They argue that "only 6 
percent of prisoners are nonviolent first offenders." And for good 
measure, they point out that the 6 percent include first-time 
burglars, a group whose imprisonment elicits little objection from 
most of the public. The statistic is, however, not as persuasive on 
closer examination as it might first appear.

The figure is taken from a massive Bureau of Justice Statistics 
study, Survey of State Prison Inmates, 1991 (or from similar, earlier 
surveys).(46) Accordingly, the figure does not reflect the federal 
prison system; despite the drug war, no state prison system devotes 
more than 34 percent of its space to drug criminals, whereas (in 
1990) the federal government devoted 54 percent of its space to such 
offend ers, and the figure is expected to hit 70 percent within a few 
years.

Of the 6 percent nonviolent first-timers in the state systems, 61 
percent are drug offenders, and only 12 percent are burglars. And 
the 6 percent figure is not the upper boundary of persons who, 
arguably, should not be in prison. The persons categorized as 
recidivists include not only persons who have served time before for 



felony convictions but also persons who have been convicted only of 
misdemeanors or who have been sentenced to parole or probation for 
any offense, including simple drug possession. Nonviolent offenders 
with at least one prior conviction accounted for 32 percent of all state
inmates in 1991. Of that nonviolent 32 percent, 38 percent were drug
offenders.(47) A good case could be made that imprisonment would 
be appropriate for some or many of those drug offenders with one or 
more previous convictions. But it is far from clear that every person 
who has been convicted twice of anything (including drug possession)
should be in state prison. Because even some persons who have two 
convictions (such as some of the people who have been convicted of 
two nonviolent misdemeanors) should not be in prison, the use of the
6 percent figure as a conclusive defense of the status quo is not 
entirely persuasive.

It bears emphasizing that most drug criminals are not violent 
criminals. Only 21 percent of drug prisoners sentenced in state 
systems in 1991 had even a single incident of criminal violence in 
their background.(48) Seventy percent of drug prisoners in the 
federal system have no record of violence, while 10 percent have a 
record of minor violence.(49) And half of all prisoners entering the 
federal system for drug crime are first-time offenders.(50)

Two periods in American history have seen explosive growth in the 
federal prison population and federal funding of prisons. One period 
is the present. The other such period was the era of alcohol 
prohibition, during which the federal prison population more than 
quadrupled; by 1930-31, 68 percent of incoming prisoners were 
alcohol law violators (and another 5 percent were drug law 
violators).(51)

Mandatory Minimums and the Sentencing Guidelines

As legislative bodies in the 1980s grew increasingly determined to 
prove that they were "doing something" in the war on drugs, 
mandatory minimum sentences for drug offenses became common. 
The expectation was that mandatory minimums would reduce the 
availability of drugs by reducing the number of suppliers, but the 
expectation has not come true. What has come true is a living 
nightmare of barbaric punishment for small-time offenders, to the 
detriment of public safety.

Sentencing Guidelines



Although mandatory minimums are sometimes confused with the 
federal sentencing guidelines, it is important to understand the 
distinction. As of 1983 federal judges enjoyed broad sentencing 
discretion. That discretion allowed judges to tailor the sentence to 
the facts of the individual case, but it also resulted in large 
disparities in sentencing.

In 1984 Congress enacted the Sentencing Reform Act, perhaps the 
most significant change in sentencing policy in American history. To 
begin with, the act abolished parole in the federal prison system. The
only possibility for early release is for a prisoner to earn 54 days off 
for good behavior during each year served. Thus, every federal 
prisoner will serve at least 85 percent of his sentence. So a person 
sentenced to a 10-year term has no possibility of being released in 
less than 8.5 years. Although there was no change in the nominal 
length of sentences, the abolition of parole resulted in a major 
change in the practical length of sentences.

Besides abolishing parole, the Sentencing Reform Act delegated to 
the U.S. Sentencing Commission broad discretion to create a body of 
sentencing guidelines that the federal courts would be required to 
follow. The guidelines have been fully operative in the federal courts 
for several years.

The guidelines begin by assigning a base-level sentence to each type 
of crime. That sentencing level is then enhanced by aggravating 
factors (such as perpetrating the crime in an unusually brutal 
manner) and reduced by mitigating factors (such as acceptance of 
responsibility for the crime). The computation then provides the 
sentencing judge with a particular range within which he may 
sentence the defendant. For example, the guidelines might specify 
that the defendant must be sentenced to a term somewhere between 
10 and 12 years; the court would then impose a determinate 
sentence within the acceptable range (e.g., 11 years). Sentenced to a 
definite term of 11 years, the prisoner would serve the full 11-year 
term (with no possibility of parole), less the 15 percent reduction 
available for good behavior.

The sentencing guidelines have been criticized for their rigidity and 
severity. The defendant's personal characteristics are "not ordinarily
relevant." That a person has been employed for the last 30 years, 
raised three children, and contributed thousands of volunteer hours 



to charity does not entitle her to any sentence reduction compared a 
person who has never held an honest job or done anything for the 
community other than contribute DNA to a string of illegitimate 
children.

To some critics, the guidelines reflect a preoccupation with 
regulatory offenses and a disregard for the seriousness of violent 
crime. As Justice Scalia explained in a dissenting opinion that would
have held the guidelines unconstitutional:

Under the guidelines, the judge could give the same sentence for 
abusive sexual contact that puts the child in fear as for unlawfully 
entering or remaining in the United States. Similarly, the guidelines
permit equivalent sentences for the following pairs of offenses: . . . 
arson with a destructive device and failure to surrender a canceled 
naturalization certificate; operation of a common carrier under the 
influence of drugs that causes injury and alteration of one motor 
vehicle identification number . . . aggravated assault and smuggling 
$11,000 worth of fish.(52)

Likewise, "transmission of wagering information" draws a longer 
sentence than negligent manslaughter.

And the 700 pages of federal sentencing guidelines are, in the words 
of Federal District Judge Jose Cabranes, "nearly unintelligible to 
victims, defendants, and observers, not to mention the lawyers and 
judges involved. Disparity is rife, though much of it is now hidden 
within the guidelines themselves and in the silent exercise of 
discretion by police officers and federal agents, prosecutors, 
probation officers and (even now) federal judges."(53)

Mandatory Minimums

While many federal prisoners are sentenced according to the 
guidelines created by the U.S. Sentencing Commission, there are 
also statutory mandatory minimums for certain crimes. When 
statutory mandatory minimums, enacted by Congress, conflict with 
the sentencing guidelines, the mandatory minimums prevail. Thus, 
if the sentencing guide lines specify a sentence in the 5- to 6-year 
range, but the statutory mandatory minimum requires a 10-year 
minimum sentence, the 10-year sentence (or longer) is imposed.

Today there are over 100 federal laws specifying mandatory 
minimum sentences.(54) Although a few mandatory minimums had 



existed since 1790 (for piracy and murder), such sentences did not 
become widespread in the federal system until 1956, when they were
enacted as part of federal efforts to control narcotics. The federal 
mandatory minimums were repealed in 1970, as Republican and 
Democratic members of Congress recognized the flaws in the 
mandatory minimum approach. As then-congressman George Bush 
explained in his support of the repeal bill:

Contrary to what one might imagine, however, this bill will result in 
better justice and more appropriate sentences. . . . Federal judges are
almost unanimously opposed to mandatory minimums, because they 
remove a great deal of the court's discretion. . . . As a result [of 
repealing mandatory minimums], we will undoubtedly have more 
equitable action by the courts, with actually more convictions where 
they are called for, and fewer disproportionate sentences.(55)

In 1984 Congress began a process that continues today, adding vast 
new numbers of mandatory minimums, particularly for crimes 
involving drug or firearms offenses. Since 1984 nearly 60,000 
persons have been sentenced under the mandatory minimums.(56) 
Despite the large number of federal laws with mandatory 
minimums, 94 percent of federal mandatory minimum cases involve 
four laws covering drugs or weapons.(57) Beginning with New York's
"Rockefeller Law" in 1973, almost every state has enacted its own 
mandatory minimums.

The mandatory minimums are extremely tough on drug offenses and
make drug weight almost the sole factor in setting a drug crime 
sentence. For example, merely possessing more than five grams of 
crack cocaine requires five years in federal prison. (An individual 
packet of sugar in a restaurant weighs about one gram.) The only 
factors other than drug weight that may be considered in the 
sentencing are (1) if the defendant has prior convictions (in which 
case the mandatory minimum is raised)(58) and (2) if the U.S. 
attorney makes a motion stating that the defendant has provided 
"substantial assistance" in obtaining the conviction of another drug 
criminal (in which case the court has discretion to sentence the 
defendant to less than the mandatory minimum).

Although the federal mandatory minimums are closely tied to drug 
quantities, they are not limited to persons who possess the 
particular drug quantities for sale. In 1988 Congress added 



conspiracy to commit a drug offense to the list of crimes with 
mandatory minimums. Thus, if a woman tells an undercover federal 
agent where to buy some LSD, and the agent then buys some LSD 
from a person who possessed five grams of LSD, the woman, as a 
"conspirator," is subject to the same mandatory minimum as is the 
person who actually possessed the LSD. As a result of the sentencing
guidelines and the mandatory minimums, one-quarter of all federal 
inmates are serving sentences of 15 years or more; half are serving 
sentences of over 7 years.(59)

Even more mandatory minimums are currently being proposed. One 
proposed bill would impose a five-year mandatory minimum for 
possession of a gun in violation of the Gun Control Act of 1968. The 
new proposal would have no effect on people with criminal records 
who illegally buy guns. Those persons are already subject to 
mandatory minimums pursuant to laws enacted in 1986. The Gun 
Control Act makes it illegal for the "user" of any controlled 
substance, including marijuana, to purchase a gun. If someone 
smoked marijuana occasionally and then bought .22 rifle for use at a 
target range, that person would be required to serve a five-year 
minimum term.

Another proposal would require a 5- or 10-year mandatory minimum
for delivery of a controlled substance to a minor. If a college student 
gave her high school brother some marijuana cigarettes, she would 
be required to serve 10 years in federal prison, with no parole.

In practice, the number of conflicts between the mandatory 
minimums and the sentencing guidelines is relatively small. That is 
because the U.S. Sentencing Commission (which meets several times
a year to fine-tune the sentencing guidelines) takes the statutory 
mandatory minimums into account, by using the mandatory 
minimums as "anchors" to set the sentencing range.

A General Accounting Office study of 573 drug sentences in federal 
courts found that in only 5 percent of cases were the mandatory 
minimum sentences higher than the most severe end of the 
applicable sentencing guidelines. (For example, the guidelines might
specify a 2- to 4-year sentencing range, but the mandatory minimum
would require 10 years.)(60) Thus, in 95 percent of federal cases, the 
mandatory minimum does not have a significant impact. Either the 
mandatory minimum requires a sentence that would have been 



approximately the same as what the sentencing guidelines would 
require anyway (the 70 percent of cases in which the mandatory 
minimum falls within the guideline range), or the mandatory 
minimum is below what the guidelines would specify (the 20 percent 
of cases in which the lower end of the guideline exceeds the 
mandatory minimum, because of aggravating factors). So the only 
cases where the mandatory minimums have a major impact on the 
sentence are the 5 percent of drug cases for which the highest range 
in the guidelines is below the floor of the mandatory minimum. 
Those 5 percent are the cases for which the sentencing guidelines 
suggest that simply looking at the total weight of the drugs involved 
is inappropriate--such as when a first-time offender carries an ounce 
of heroin as a low-level operative in a large conspiracy to transport 
100 pounds of heroin.

Stated another way, the only place the federal mandatory minimums
really make a difference is in the 5 percent of cases in which they 
inflict disproportionate and unfair sentences. In the other 95 percent
of cases, the sentencing guidelines already require sentences 
approximately equal to or greater than the mandatory minimums. 
(It should be noted, though, that the sentencing guidelines use the 
mandatory minimums as a starting point; accordingly, if the 
mandatory minimums were repealed, the U.S. Sentencing 
Commission could choose to lower the overall severity of punishment
for some drug offenses.)

At both the federal and state levels, mandatory mini- mums, when 
they matter, require grotesquely disproportionate sentences. 
Consider the following.

Brenda Valencia, a 19-year-old with no prior convictions, or even any
evidence of involvement in drug sales, drove her aunt from Miami to 
a drug dealer's home in Palm Beach County. For that she was 
sentenced to 12.5 years in prison, which the sentencing judge, 
Federal District Judge Jose Gonzalez, Jr., termed "an outrage."(61)

Michael Irish was a 44-year-old carpenter in Portland, Oregon. Irish 
had no criminal record, but he did have a wife, two children, and no 
money, because his savings had been wiped out to pay for his wife's 
cancer treatment. One afternoon he was asked to help unload a 
cargo boat of hashish onto a truck; he did so and ended up sentenced 
to 12 years in prison without parole.(62)



Gary Fannon, a 19-year-old with no prior convictions, worked to set 
up, but then became too fearful to complete, a sale of a large 
quantity of cocaine to an undercover Michigan police officer. Fannon 
was convicted of conspiracy and sentenced to mandatory life in 
prison without parole.(63)

Christian Martensen, a young fan of the Grateful Dead, followed the 
band on tour. When his van broke down, he needed money to fix it, 
and another fan offered Martensen $400 if Martensen would find 
him someone who would sell some LSD. Martensen accepted the 
fan's offer; the fan turned out to be an undercover federal agent, and 
Martensen is now serving a 10-year mandatory minimum. He has no
prior record.(64)

The unfair impact of mandatory minimums is not limited to drug 
cases. In Massachusetts the Bartley-Fox law requires one year in 
prison for carrying a gun without a permit. An early test case under 
Bartley-Fox was the successful prosecution of a young man who had 
inadvertently allowed his gun license to expire. To raise money to 
buy his high school class ring, he was driving to a pawn shop to sell 
his gun. Stopping the man for a traffic violation, a policeman noticed
the gun. The teenager spent the mandatory year in prison with no 
parole.(65)

Another Massachusetts case involved a man who had started 
carrying a gun after a coworker began threatening to murder him. 
Wrote the court:

The threat of physical harm was founded on an earlier assault by 
Michel with a knife and became a real and direct matter once again 
when Michel attacked the defendant with a knife at the MBTA 
station. . . . [D]efendant is a hardworking, family-man, without a 
criminal record, who was respected by his fellow employees (Michel 
excepted). Michel, on the other hand, appears to have lacked the 
same redeeming qualities. He was a convicted felon with serious 
charges pending against him. . . . It is possible that defendant is 
alive today only because he carried the gun that day for protection. 
Before the days of a one-year mandatory sentence, the special 
circumstances involving the accused could be reflected reasonably in 
the sentencing or dispositional aspects of the proceeding. That option
is no longer available in the judicial branch of government in a case 
of this sort.(66)



The Civil Liberties Union of Massachusetts--normally no friend of 
gun rights--lobbied against Bartley-Fox precisely because the union 
recognized the likelihood that people would be inappropriately sent 
to prison.(67)

President Clinton defends the war on drugs by pointing to his 
brother Roger. The president credits the arrest of Roger Clinton for 
selling cocaine with saving Roger's life. Upon conviction, Roger 
Clinton served 15 months in prison and has since stayed out of 
trouble with the law. Roger Clinton was arrested for selling cocaine 
in 1984. If he had been arrested a few years later, when the federal 
mandatory minimums and sentencing guidelines had gone into 
effect, Roger Clinton would have served a five-year mandatory 
minimum. If he had sold crack cocaine instead of powder cocaine, the
sentence would have been 10 years. Would public safety, Roger 
Clinton's life, or any other value have been enhanced by requiring 
Roger Clinton to spend all those extra years in prison?

Being committed to the war on drugs is not the same as being 
committed to filling the prisons with small-time drug criminals. Ray 
Enright, a former assistant to the director of the Drug Enforcement 
Agency and currently the chair of the Colorado Parole Board, 
observed: "It's been my experience that we're seeing too many 
people, too many low-level traffickers and abusers whose sentences, 
in my opinion, are not commensurate with their crime. I think we've 
gone in for some overkill."(68)

Mandatory minimums are inappropriate even when tied to a 
particular aggravating factor. The conduct described by a mandatory
minimum trigger often is that of an especially serious offender. But 
not always. Consider the Uniform Controlled Substances Act, a 
"model" state law being pushed in state legislatures nationwide. The 
act includes numerous factors requiring mandatory prison sentences.
One factor is sale of drugs to a minor. Does a school janitor who 
pushes drugs to elementary school children deserve a severe, lengthy
sentence? Does an 18-year-old high school student who asks his 17-
year-old girlfriend to temporarily store a gram of cocaine in her 
jacket pocket until his older brother can buy it deserve an equally 
severe, lengthy sentence?(69) Under the UCSA, the same mandatory
sentence applies to both persons since they involved a minor in their 
drug crime. Similarly, does a Stanford college student who brings 



four grams of psilocybin mushrooms home to Idaho for personal use 
on Christmas vacation deserve the same type of very severe sentence
meted out to someone who smuggles three pounds of heroin into the 
state?(70) "Yes," is the answer supplied by the UCSA, since both 
imported drugs into the state.

The aggravating factors described in the UCSA and other sentencing
legislation would be better treated as just that: aggravating factors, 
rather than mandatory sentence triggers. The presence of one of the 
aggravating factors could allow but not require the court to impose a 
sentence in excess of the presumptive sentence.

Cliffs and Mules

Mandatory minimums are frequently enacted with the objective of 
cracking down on serious drug dealers. Ironically, the most 
significant impact of mandatory minimums is often felt by the 
smallest players in the drug trade. As the U.S. Sentencing 
Commission's 1991 report on mandatory minimums observed, 
normal sentencing policies increase the penalty as criminal 
culpability increases. But "mandatory minimums result in 'cliffs,'" 
which tend to "compromise proportionality, a fundamental premise 
of just punishment."(71)

The existence of the cliffs has led to a new form of governmental 
abuse, known as sentencing entrapment. Under a judge-directed 
sentencing system, it would make little difference whether a 
defendant had sold 45 grams of cocaine or 51 grams. But statutory 
mandatory minimums and the sentencing guidelines impose rigid 
rules based on precise quantities of drugs. Thus, in a Minnesota 
case, the defendant, according to the court's finding, was entrapped 
by undercover agents into selling them 50.4 grams of crack cocaine, 
because the agents knew that once the defendant had sold an 
aggregate of 50 grams, he would be subject to a 10- year mandatory 
minimum. The court refused to sentence the defendant on the basis 
of the 50-gram statute.(72) In a previous case, the same court had 
described sentencing entrapment as "'outrageous official conduct 
[that] overcomes the will of an individual predisposed only to selling 
in small quantities' for the purpose of increasing the amount of 
drugs . . . and the resulting sentence of the entrapped 
defendant."(73) Unfortunately, not every court has been willing to 
recognize the existence of sentencing entrapment.



Mandatory minimums have the stated goal of ensuring that similar 
offenders receive similar sentences, but in practice, perverse, 
unequal consequences often result. Mandatory minimums tend to 
fall hardest on people who are not habitual criminals (who are 
already covered by repeat offender laws). For example, in 1989 
Delaware enacted a three-year mandatory minimum, with no parole,
for possession of 5 to 15 grams of an illegal substance. Seventy-two 
percent of the persons convicted under the new law had never before 
been imprisoned for any crime.(74)

In New York most of the people sentenced to mandatory minimums 
are drug addicts carrying relatively small quantities. According to 
prison worker Sister Marion DeFeis and correctional specialist Tracy
L. Huling, the Rockefeller laws (named for the governor who 
originated them) sweep in many foreign women who are duped into 
unknowingly carrying drugs. One woman from Ghana, a nurse's 
aide, told a story of a man who proposed marriage. On an 
international flight, she carried a pair of sneakers for him, sneakers 
that contained four ounces of cocaine.(75)

Mules are often foreigners, recruited for a single trip. When the 
mandatory minimums are applied to those low- level couriers, 
American taxpayers end up spending large amounts of money to 
imprison foreigners for years on end. A Sentencing Commission 
study of 1,100 cases found that one- fourth of all persons sentenced 
under the mandatory minimums were not American citizens.(76) As 
more and more persons reject the idea of paying welfare to illegal 
aliens, it may be asked whether it is appropriate to spend so many 
tax dollars paying room and board for aliens within America's 
ultimate welfare state, the prison system.

Even Chief Justice Rehnquist, not known for his lenient approach to 
crime, observed:

These mandatory minimum sentences are perhaps a good example of
the law of unintended consequences. There is a respectable body of 
opinion which believes that these mandatory minimums impose 
unduly harsh punishment for first-time offenders-- particularly for 
"mules" who played only a minor role in a drug distribution scheme. 
Be that as it may, the mandatory minimums have also led to an 
inordinate increase in the federal prison population and will require 
huge expenditures to build new prison space. . . .



Mandatory minimums . . . are frequently the result of floor 
amendments to demonstrate emphatically that legislators want to 
"get tough on crime." Just as frequently they do not involve any 
careful consideration of the effect they might have on the sentencing 
guidelines as a whole. Indeed, it seems to me that one of the best 
arguments against any more mandatory minimums, and perhaps 
against some of those that we already have, is that they frustrate the
careful calibration of sentences, from one end of the spectrum to the 
other, which the sentencing guidelines were intended to accomplish.
(77)

Justice Anthony Kennedy, also known for his stern views on crime, 
has stated, "I think I am in agreement with most judges in the 
Federal system that mandatory minimums are an imprudent, 
unwise and often unjust mechanism for sentencing."(78)

Chief Justice Rehnquist's observation that proposals for mandatory 
minimums "do not involve any careful consideration" of their 
practical effect is understated. In 1990 U.S. senators were showing 
their dedication to fighting crime by voting for a federal sentencing 
bill that required that certain defendants not be eligible for parole--
even though Congress abolished parole back in 1984.

Under the federal mandatory minimums, a manual laborer who 
unloads a boatload of marijuana faces the same 30-year mandatory 
minimum as the man who masterminded the smuggling. In contrast,
the federal sentencing guidelines consider not only the weight of the 
drug involved but also the role of the defendant in the drug 
conspiracy. Under the sentencing guidelines, the head of a drug-
trafficking conspiracy will receive a sentence 50 percent greater than
an underling receives and twice as great as the sentence meted out 
to a low-level defendant with a minimal role, such as a courier who 
carries only a small quantity of drugs.

It is the first offender and the person lower down in the chain of 
criminality who is often likely to receive the mandatory minimum 
because, unlike criminals higher up the chain of command, the 
small-time criminal often cannot turn in anyone else and thereby 
render "substantial assistance" that merits a downward departure 
from the guidelines.

The Judicial Reaction



As long as there have been mandatory minimums, there have been 
judges who have found the resulting sentences repugnant to 
principles of decency. In New Mexico in 1981 one judge resigned 
after being forced to send to prison a man with a clean record who 
had brandished a gun during a traffic dispute.(79)

By May 1993, 50 senior federal judges, such as Jack B. Weinstein 
and Whitman Knapp of New York, had exercised their prerogative to
refuse to hear drug cases.(80) (Senior judges are allowed much more 
control over their dockets than are ordinary district judges.) Many 
conservative, Reagan-appointed federal judges have denounced the 
5- and 20-year mandatory minimums as draconian miscarriages of 
justice. Federal District Judge Stanley Harris remarked, "I've 
always been considered a fairly harsh sentencer, but it's killing me 
that I'm sending so many low-level offenders away for all this 
time."(81)

A Gallup survey of 350 state and 49 federal judges who belong to the
American Bar Association found 8 percent in favor of and 90 percent 
opposed to the federal mandatory minimums for drug offenses.(82) 
The sentencing guidelines did somewhat better; 27 percent of the 
judges thought they had worked well, while 59 percent thought they 
had worked poorly or not at all. Fifty-nine percent of the judges 
thought the federal sentencing guidelines should be scrapped, while 
30 percent did not.(83)

Although many judges are dissatisfied with the sentencing 
guidelines, official judicial bodies have not formally opposed them. In
contrast, the judges of every feder- al circuit in the United States 
have enacted resolutions calling for repeal of the federal mandatory 
minimums. The Judicial Conference of the United States, which 
represents federal judges, has endorsed repeal of mandatory 
minimums, as have the American Bar Association and the Federal 
Court Study Committee (created by Congress).(84)

Although lobbyists who represent prosecutors are usually strongly in
favor of mandatory minimums, not all frontline prosecutors agree. A 
U.S. Sentencing Commission survey of assistant U.S. attorneys 
(federal prosecutors) found that only 53 percent thought that the 
mandatory minimums had any positive effects.(85)

Some courts are finding constitutional flaws in the mandatory 
minimums or in portions of the sentencing guidelines. Judge Harold 



Greene, of the Federal District Court of the District of Columbia, 
ruled the federal sentencing guidelines unconstitutional as violative 
of the due process clause and the cruel and unusual punishment 
clause of the Constitution. The decision arose in a case involving a 
sentencing guideline for a 30-year term for a person con victed of 
possessing with intent to sell eight grams of heroin, after two 
previous convictions for small-scale heroin sales.(86)

In Minnesota the state supreme court found unconstitutional a 
statute that permitted only the prosecutor, and not the judge, to 
allow the defendant to be sentenced to a term below the mandatory 
minimum. The court ruled that the sentencing scheme violated the 
separation of powers.(87) Courts in other jurisdictions have also 
found certain aspects of mandatory minimum laws to violate the 
separation of powers.(88)

The Defense of Mandatory Minimums

Some prosecutors assure critics of mandatory minimums that 
prosecutorial discretion will prevent the mandatory minimums from 
being imposed unfairly. Yet the prosecutors' ability to exercise 
discretion simply reflects the fact that mandatory minimums and 
sentencing guidelines transfer sentencing discretion from the place 
where it belongs--the court--to the prosecutor. That is why some 
judges have found the mandatory sentencing scheme to violate the 
separation of powers.

One argument in favor of mandatory minimums is that many 
(although far from all) persons sentenced under mandatory 
minimums are repeat offenders. But that fact hardly legitimizes in 
all cases the application of such cruel and severe sentences. In 
Houston, for example, a 37-year-old stevedore was prosecuted and 
convicted of possessing 1/1,000th of a gram of crack (the residue on a
crack pipe). Because the defendant had two previous drug 
convictions, he was required to be sentenced to a 25-year minimum 
term as a "habitual offender."(89)

In any case, the combination of mandatory minimums and the 
sentencing guidelines results in severe sentences for first-time drug 
offenders. In 1990, 88.9 percent of all drug offenders in federal court 
who had no prior conviction for any offense were sentenced to prison.
The percentage of first-time drug offenders sent to prison was higher
than the percentage of first-time violent criminals sent to prison 



(79.4 percent) and over twice as high as the percentage of first-time 
property offenders sent to prison (37.7 percent for fraud, 22.9 percent
for other property crimes).(90) Drug offenders with no prior record 
were sentenced to an average prison term of 68.4 months, compared 
to 56.2 months for violent criminals with no prior record.(91)

Rep. Charles Schumer (D-N.Y.) argues that the number of persons 
unfairly sentenced under mandatory minimums is small. According 
to a report prepared at Schumer's request by the U.S. Sentencing 
Commission: "Of the 38,000 persons sentenced under the federal 
sentencing guidelines in 1992, only 3,189 non-violent, first-time 
offenders with no aggravating role in the offense were sentenced to a
mandatory minimum. That is less than 10 percent of the persons 
sentenced under the guidelines." Schumer suggests that the 
numbers prove that repeal of any mandatory minimum is 
unwarranted.(92) Close analysis suggests that Schumer's numbers 
are not as convincing as he thinks.

First of all, anyone sentenced federally in 1992 would have been 
sentenced under the federal sentencing guidelines. The number of 
persons sentenced under federal mandatory minimums would have 
been much smaller, because the mandatory minimums would have 
come into play only when there was a statutory mandatory 
minimum that exceeded the sentencing guidelines for a particular 
offense.

Accordingly, Schumer's figure of less than 10 percent is based on a 
comparison of apples and oranges. The more appropriate question 
would be, what percentage of persons sentenced to mandatory 
minimums (not what percentage of all persons sentenced federally) 
were nonviolent first offenders?

In addition, Schumer defines a "nonviolent" offender as one "who 
was not subject to a penalty enhancement for use of a firearm." That 
definition, however, excludes many nonviolent offenders. The 
Supreme Court has ruled that penalty enhancements for "use" of a 
firearm can be applied when the firearm was "used" by being traded 
for drugs. Likewise, the severe federal laws that prohibit any person 
with a felony conviction from ever possessing any firearm can sweep 
within their net a nonviolent ex-offender who was simply unaware 
that his possession of .22 squirrel rifle was unlawful.



In response to Schumer's claim that there are only a small number 
of "horror stories" associated with the federal mandatory minimums,
Judge Vincent Broderick, chair of the Criminal Law Committee of 
the Judicial Conference of the United States, said: "I respectfully 
submit that the mandatory minimum system in place is itself the 
'horror' story. . . . There is no single issue affecting the work of the 
federal courts with respect to which there is such unanimity. . . . 
Most federal judges . . . believe, and this is predicated upon their 
experience, that mandatory minimums are the major obstacle to the 
development of a fair, rational, honest, and proportional federal 
criminal justice sentencing system."(93)

As Eric Sterling, director of the Criminal Justice Policy Foundation, 
observes, the mandatory minimums are inappropriate not just in the
case of a first-time drug courier who happened to carry a large 
quantity of drugs. Even for offenders who fall more securely within 
the intended scope of the mandatory minimum, the sentences are 
often sadistic. Why should any quantity of marijuana result in a 30-
year prison term, or a death sentence, as some versions of the 1994 
congressional crime bill require?

A recent report from the Department of Justice, which contains the 
most detailed analysis ever conducted of the frequency of the 
imposition of severe sentences on minor offenders, revealed the 
following: 21.2 percent of the total federal prison population, and 
36.1 percent of all federal drug prisoners, are "low-level" drug 
offenders with no record of violence, whose offense did not involve 
sophisticated criminal activity, and who had no record of serious 
prior offenses. Those 16,316 federal prisoners are serving an average
of 5.75 years apiece, about 150 percent more than what they would 
have served under laws in effect before 1986. Of the low-level 
offenders, 42.3 percent were couriers or had other peripheral roles in
the drug offense. The low-level offenders were much less likely to 
recidivate than were higher level offenders, and the length of 
incarceration had no influence on likelihood of recidivism.(94)

It is no defense of mandatory minimums to point out that any 
particular percentage of persons sentenced under them are repeat 
offenders or violent criminals or major drug dealers. The federal 
judiciary is dominated by Reagan-Bush appointees, not known for 
their softhearted attitude toward crime. Courts would gladly impose 



stiff sentences on genuinely serious offenders anyway, without need 
of a congressionally imposed mandatory minimum. The only cases in
which mandatory minimums make a major difference are, by 
definition, cases in which the court would choose to impose a lesser 
sentence if not for the mandatory minimums.

William E. Wilkins, chairman of the U.S. Sentencing Commission, 
offers a proposal somewhat similar to Schumer's amelioration 
option: retain the mandatory minimums but make them starting 
points rather than inflexible barriers.(95) Thus, the severity of the 
mandatory minimums could be retained in most cases, but courts 
would be allowed to impose lower sentences in the minority of 
federaldrug cases in which consideration of individual factors would 
result in a sentence below the mandatory minimum.

Significant Reform Proposals

Schumer's "amelioration" and Wilkins' "starting point" proposals are 
worthwhile reforms, but they do not go nearly far enough. A more 
satisfactory approach to mandatory minimums would be to require a
sunset provision for all of them. Many states have laws that require 
that all regulatory agencies undergo sunset review; that is, an 
agency's existence automatically terminates after a set period of 
time (such as seven years) unless the legislature affirmatively 
reauthorizes its existence. The sunset review ensures that obsolete 
agencies do not continue to exist for decades simply because of 
inertia.(96) In some states, newly enacted substantive criminal laws 
are also subject to sunset review, as are administrative regulations 
of all types.

It makes sense to extend sunset review to mandatory minimums. 
Mandatory minimum prison sentences would expire on the same 
sunset schedule as other state programs (e.g., every seven years). 
Unless the legislature specifically reenacted the mandatory 
minimum, ordinary sentencing rules would go back into effect.

In Colorado and many other states, every proposed statute that 
would have a fiscal impact on the state requires a "fiscal note" 
setting forth the anticipated budgetary impact. The fiscal note helps 
to ensure that legisla- tors not only consider the content of proposed 
legislation but also make sure that it will be paid for; all bills with 
fiscal notes must be sent, after approval by the committee dealing 
with the substance of the bill, to the finance or appropriations 



committee. A constructive step toward fiscal responsibility in 
sentencing policy would be to require that all criminal legislation 
include a "prison impact assessment." The assessment would 
attempt to quantify the increased prison population, and hence the 
increased expense, that might result from new sentencing policies. 
The Gallup/American Bar Association survey of state and federal 
judges found 80 percent support for requiring impact statements.(97)
If prison impact assessments had been required in the mid-1980s, 
and if the balanced-budget amendment had been enacted, Congress 
might well have been precluded from enacting the frivolous and 
poorly considered increases in mandatory minimum sentences that 
characterized the drug hysteria of that period.(98)

Capping sentences for small-scale drug offenses at 13 years (down 
from the current 30-year maximum) has been proposed by a panel of 
federal judges.(99) Thirteen years is a long time to spend in a cage 
and is more than sufficient punishment for almost any drug crime, 
let alone a small-quantity offense. Similarly, it would be appropriate 
to cut by at least 25 to 50 percent the mandatory sentences that have
already been imposed on small-time drug offenders.

Significantly, the state of Florida, which helped lead the United 
States into the drug war, has changed its mind on mandatory 
minimums. Gov. Lawton Chiles, an advocate of mandatory 
minimums in the 1980s, in May 1993 signed a law repealing 23 
mandatory sentences.(100) The repeal actually allowed the state to 
increase sentences for violent crimes. Among the changes was 
removal of persons repeatedly arrested for small-scale drug offenses 
from the "habitual offender" classification.(101) Tennessee took a 
similar step in 1992, halving the sentence for low-level drug dealers 
and using the space saved to increase sentences for sex offenders.

Although mandatory minimums are sometimes promoted by 
politicians who believe that, regardless of the fiscal and human cost, 
the minimums are politically popular, public opinion polling 
suggests otherwise. Polling conducted in Alabama in 1989 and 
Delaware in 1991 found strong support for imprisoning nonviolent 
offenders. But support for incarceration of nonviolent offenders fell 
substantially if respondents were told about the availability of 
alternatives to incarceration, such as strict probation, boot camps, or



electronic home detention.(102) Polling in Pennsylvania in 1992 
yielded similar results.(103)

The Devastating Impact on Public Safety

Violent Criminals Set Free

Multiplying the risk of apprehension by the average sentence served 
upon conviction, Texas A&M economist Morgan Reynolds finds that 
the average 1990 murderer could expect to serve 1.8 years in prison. 
The expected punishment for murder fell by 20 percent from 1988 to 
1990. Similarly, the expected punishment for rape (60 days in 
prison) fell by 25 percent in just two years, and the expected 
punishment for robbery fell by 50 percent (to a mere 23 days). 
Expected punishment for motor vehicle theft is only 1.5 days in 
prison. From 1950 to 1990 the expected punishment for all serious 
crimes, taken as a whole, fell by 65 percent.(104) Simply put, crime 
pays.

Interestingly, Sen. Phil Gramm (R-Tex.) uses the Reynolds expected-
punishment calculations as proof of the need for mandatory 
minimums. After setting forth the Reynolds data, Gramm writes: 
"Mandatory minimum sentences deal with this problem directly. 
When a potential criminal knows that if he is convicted he is certain 
to be sentenced, and his sentence is certain to be stiff, his cost-
benefit analysis changes dramatically and his willingness to engage 
in criminal activity takes a nose dive."(105)

But 10 years after Congress, often led by Senator Gramm, imposed 
severe mandatory minimums for drug sales, it is apparent that 
criminal willingness to engage in illegal drug transactions has not 
taken "a nose dive." To the contrary, cocaine is now cheaper, purer, 
and more readily available than it has been in decades. And the 
mandatory minimums have the perverse effect of increasing the 
profitability of the drug trade.

The mandatory drug minimums have led to reduced punishment for 
violent crime. Consider Senator Gramm's home state of Texas. "The 
most extraordinarily violent criminal ever to set foot in Falls County,
Texas," was how the county district attorney described murderer 
Kenneth McDuff. McDuff had murdered two teenage boys, then 
raped a girl, and then snapped her neck with a broomstick. Every 
law enforcement official who had encountered McDuff stated that 



McDuff would kill again if he ever had the opportunity. In 1989 the 
war on drugs gave McDuff the opportunity.(106)

Although Texas doubled its prison capacity in the 1980s, the state 
also quadrupled its incarceration of drug offenders.(107) To cope 
with prison-space limitations, the Texas Parole Board lowered its 
standards for eligibility for parole and set McDuff free. Three days 
later, the naked, strangled body of his first new victim was found. 
McDuff was apprehended a year later, charged with three murders, 
and put under investigation for six more.(108)

Figure 5
Federal Sentences, 1980-90
{Bar Graph Omitted}
Source: U.S. Department of Justice Statistics, Federal Criminal Case
Processing, 1989-90, NCJ-136945 (Washington: U.S. Department of 
Justice, 1992)

The McDuff story was repeated, on a less sensational scale, 
throughout the last several years in Texas. According to Reynolds, 
the expected punishment for serious nondrug crime in Texas fell 43 
percent in the 1980s. The average time served by violent offenders in
Texas dropped from 28.4 months in 1985 to 24.2 months in 1991.
(109) Not surprisingly, the Texas crime rate for those offenses rose 
29 percent.(110) An Illinois study linked the huge increase in drug 
law-enforcement in the state to a sharp increase in violent crime; one
reason was that greater numbers of violent criminals were released 
from prison early to make room for the surge of drug offenders.(111) 
In the federal prison system, between 1980 and 1990, the average 
sentence imposed for rape, robbery, and kidnapping fell, while the 
average drug sentence increased sharply (Figure 5).(112)

Sociologist Robert Figlio points out that most violent crimes are 
perpetrated by a fairly small number of sociopaths. Those criminals 
start committing violent crimes early in life and continue doing so 
long after age 30, the age by which most other criminals have settled
down. Figlio suggests that failing to incarcerate those repeat, violent
offenders for lengthy periods greatly endangers public safety, and 
the reason those offenders are not incarcerated is that so much 
prison space is consumed by drug offenders.(113)

Though inner-city delinquent teenagers may not have calculated the 
mathematical risks of arrest, they are well aware of how minimal 



punishments are for even the most serious armed, violent offenses. 
They cannot help but infer that society does not really take violent 
crime seriously. And are they not right in their perceptions of today's
criminal justice system, where first-offense burglary has practically 
been decriminalized? If a society is so intent on sending first-time 
drug vendors to prison that first-time muggers often do not go to 
prison, should it be surprising that burglary and mugging increase?

What kind of society treats mere possession of a drug more severely 
than drunk driving, even though drunk driving is, by definition, 
always dangerous to other persons and is known to cause the deaths 
of thousands of sober people every year? In contrast, mere possession
of drugs is generally not dangerous to anyone except the possessor.

There is one other way in which mandatory minimums may, 
occasionally, encourage violent crime. It is possible that the prospect 
of mandatory minimums may increase the willingness of some 
offenders to perpetrate murders in order to avoid detection. If the 
mandatory minimum sentence for a drug or gun possession crime is 
not much less than the sentence for homicide, some criminals will 
find perpetrating the murder a risk-aversive choice. As one prisoner 
put it:

If I got out today, I'd have a gun today. If a Government agent 
showed up at my doorstep, I'd kill her. I'm not going down again. 
This law is creating a monster--it's creating a lot of people who will 
kill agents because you've made them hardened criminals--what 
does he have to lose? A guy facing mandatory sentences will resort to
violence.(114)

Cesare Beccaria, the father of modern criminology, argued that 
penalties should be graduated, based on the seriousness of the 
offense; otherwise, criminals would as soon commit heinous crimes 
as minor ones. Or, as Jeremy Bentham observed, penalties should be
proportioned "to induce a man to choose always the lesser of two 
offenses." Would Bentham approve of the trend in the federal 
criminal justice system toward treating rape less seriously than drug
sales?

In defense of mandatory minimums for drug offenders, some elected 
officials, such as Rep. Romano Mazzoli (D-Ky.) claim that drug sales 
or use is an "inherently violent" crime.(115) Similarly, Senator 
Gramm labels drug use "violent" and claims that "the violence drug 



traffickers inflict on society is massive."(116) To the contrary, the 
violence related to drugs is due mostly to the drug laws. Studies by 
Professor Paul Goldstein and others of 218 homicides in New York 
that had been classified as drug related found that 21 were caused 
by the pharmacological effect of alcohol and 5 by the effect of crack; 
the rest resulted from the turf wars, robberies, and other violence 
engendered by drug prohibition, just as alcohol prohibition caused 
violence in a previous era.(117)

Whatever benefits the war on drugs has brought America, there has 
been a terrible price exacted by the violent criminals set free to make
room for drug war prisoners. "Drug dealers and users have 
consumed the single most valuable resource in the criminal justice 
system: jail cells," argues San Francisco sheriff Michael Hennessey. 
"We desperately need the limited space in our nation's jails and 
prisons to house violent offenders, not minor league dope addicts and
dealers."(118)

hy Imprisonment Works for Violent Crime Control but Not for Drug 
Control

The fundamental flaw of the entire strategy of trying to control drug 
use through imprisonment is that it cannot work, as free-market 
analysis demonstrates. In contrast, imprisoning violent criminals 
does work, and the removal of violent criminals from prison cells to 
make room for drug criminals replaces a policy that does work with 
one that does not.

Although there has long been scholarly debate about the extent, if 
any, to which prisons deter crime or rehabilitate criminals, there is 
no denying that prisons incapacitate criminals. As long as a violent 
criminal is in prison, he will not endanger anyone except other 
prisoners and the prison guards. Imprison one armed robber, and 
there is one fewer armed robber on the street. Imprison half the 
armed robbers, and the armed robbery rate will decline about 50 
percent. The same analysis applies to child abusers, burglars, and 
most other criminals who repeatedly attack innocent people. The 
more of them are imprisoned, the less crime will occur while they are
imprisoned. As New York assemblyman Daniel Feldman observes, 
"Incarcerating a sex offender does not create a job vacancy to be 
filled by another sex offender."(119)



In contrast, the imprisonment of one drug dealer (or the destruction 
of one drug distribution network) does not diminish the availability 
of drugs for long. Nearly as soon as one supplier is removed, another 
supplier will move in to take his place. The law of supply and 
demand states that as long as there is a demand for a product, a 
market will make that product available at some price. Thus, 
removing one cocaine-addicted junkie who sells drugs on a street 
corner offers another junkie the opportunity to sell drugs on that 
corner. Likewise, removing one network of drug suppliers simply 
opens up a market for other suppliers. Allocating vast amounts of 
prison space to such easily replaced offenders is a dangerous waste 
of public resources.

The very illegality of drugs means that drug dealers can charge a 
"risk premium" as compensation for the risk of going to prison. The 
more severe the mandatory minimum punishment for drug dealers, 
the greater the risk premium that will be charged. Thus, the drug 
supply can only be reduced by imprisoning almost every drug addict 
(the group that forms the bulk of street-level dealers) and also 
imprisoning everyone who is willing to break the law for enormous 
financial rewards (the higher level operatives in the drug network). 
Having already been tripled, national prison capacity could be 
tripled again without achieving that goal.

Alternatives to Incarceration

As prison crowding increases, alternatives to incarceration are 
becoming more popular. Among the recent innovations in 
alternatives are electronic home detention, intensive supervised 
probation, and boot camps. Although all of those alternatives have 
merit in certain cases, they have not, thus far, significantly reduced 
prison crowding.

Instead, the large majority of convicts diverted into alternative 
programs tends to be persons who would not have been imprisoned 
in the first place. Thus, a person who might have been sentenced to 
loosely supervised probation would instead be sentenced to home 
detention with electronic monitoring. For any of the programs 
described below to have any effect in reducing the prison capacity 
crisis (thereby enabling prisons to hold repeat violent offenders for 
longer periods), the alternatives must be used as alternatives to 
imprisonment, rather than as alternatives to standard probation. 



One important step toward better use of alternatives would be to 
establish the presumption that alternatives, rather than 
imprisonment, should be used in the large majority of first-time drug
offenses.

Electronic Monitoring and Home Detention

No form of alternative sanction grew more rapidly in the late 1980s 
than did electronic monitoring. Now, between 50,000 and 70,000 
persons are under electronic monitoring every day.(120)

In a "passive" monitoring system, a computer randomly calls the 
prisoner's home, and the prisoner must respond by verifying his 
presence. In some jurisdictions, the computer analyzes the voice at 
the other end of the telephone and checks it against the prisoner's 
known vocal pattern. In an "active" system, the prisoner has a 
miniature radio transmitter attached to his ankle. The transmitter 
may send signals back to a receiver in the prisoner's home, or it may 
transmit a signal to a central receiver. A passive system costs about 
$2,500 per participant per year; an active system costs about twice 
as much.(121)

An active, ankle-transmitter system can be especially effective in 
helping women who are threatened by stalkers, ex-boyfriends, and 
the like. After the electronic cuff is put on the offender's ankle, a 
receiver is set up in the woman's home. If the offender comes within 
a few hundred yards of her home, the receiver alerts the woman, 
notifies the police, and even sends a fax to the offender's probation 
officer. The signal activates a microphone in the receiver at the 
woman's home, so that officers on the way to the scene can learn 
what is going on. The receiver has a "panic button" for the woman to 
use, and she is also given a portable "panic button."

Electronic monitoring functions effectively in cases in which some 
form of punishment is appropriate but imprisonment is considered 
too severe. Electronic monitoring is, however, not a defense against a
prisoner who decides that he is willing to commit the crime and does 
not care about the implications of getting caught. In addition, some 
ankle cuffs can be removed without activating an alarm.

Within the next 15 years, electronic monitoring will become much 
more sophisticated. A monitor might be able to detect physiological 
changes in the prisoner and to respond by releasing doses of 
incapacitants. For example, a monitor placed on a sex offender might



be configured to release chemicals that would make the offender go 
to sleep whenever the offender left his home and had an erection. 
Other monitors might be able to report on a prisoner's activities 
within his home and the activities of other persons in the home.

Increasingly sophisticated electronic monitoring programs raise 
significant civil liberties questions. On the one hand, they offer a 
future in which imprisonment may become obsolete, as all but the 
most dangerous criminals could be controlled with neurochemical 
implants. Yet as governments become ever more able to regulate the 
movement and the thoughts of the governed, history provides ample 
reason to fear that thought control will become commonplace, as 
temptations to abuse power are often not resisted.(122) Civil 
libertarians might do well to consider how to control the emerging 
monitoring technologies now, rather than wait until they have 
become commonplace.

Boot Camp

No boot camps for prisoners existed in 1983; in 1986 three states had
set up boot camps, and by 1990, 26 states had boot camps, as did the 
federal prison system.(123) The spread of boot camps is attributable 
in large part to the intuitive appeal of the idea that some criminals, 
if subjected to military-style discipline for several months, might get 
their lives in some kind of order. Boot camps usually begin with a 
camp phase that lasts from two to nine months. The camp phase is 
often followed by a period of probation, or intensive supervised 
probation or time in a halfway house.

A Louisiana study found that inmates who entered boot camps had 
more "pro-social" attitudes than did inmates who chose not to enter, 
or who were not selected for the program. Boot camp inmates who 
completed their stay in the camp were found to have become 
significantly more "prosocial."(124) Nevertheless, a national study 
found the recidivism rate of boot camp graduates to be comparable to
that of similar persons not sent to boot camp.(125)

Sending convicts to boot camps tends to be cheaper than imprisoning
them, but only because boot camp sentences (usually 90 to 120 days 
and rarely more than 240 days) are so much shorter than the prison 
sentences that would have been imposed. On a day-to-day basis, boot
camps are more expensive than prisons, because staffing levels must
be higher.(126) As is the case with most of the alternatives discussed



in this section, the persons sentenced to boot camp tend to be 
persons who would not have been sent to prison anyway. Only if 
about 80 percent of boot camp inmates are persons who otherwise 
would be in prison does a boot camp "break even" in reducing the net
prison population. That is because persons who break camp rules 
and are expelled are typically sent to prison. If the inmate who 
moved from boot camp to prison would have (in a campless world) 
simply been sentenced to probation, the boot camp program 
increases the prison population.(127)

Probation

Unlike boot camps and electronic monitoring, probation is a long-
standing alternative to incarceration. Instead of being sent to prison,
a defendant sentenced to probation is placed under the supervision 
of a probation officer, to whom the defendant is required to report at 
regular intervals. Conditions may be placed on probation, such as a 
requirement that the defendant get a job or submit to random drug 
testing. If the probationer fails to comply with the terms of 
probation, the probation officer may recommend that the probationer
be sent to prison.

Probation has been criticized, often with some merit, for failing to 
impose sufficient punishment or control on probationers. Probation 
is also criticized because of the supposedly high rate of recidivism of 
probationers. The latter criticism merits careful scrutiny.

People who argue that probation should be abolished because 
persons on probation are likely to commit new crimes usually begin 
by citing a RAND corporation study of probationers in Los Angeles 
and Alameda Counties, California. The RAND study found that 65 
percent of felony probationers were rearrested within three years, 
and 51 percent were convicted of a new offense.(128) Far less 
noticed, however, have been more recent, broader studies that found 
a much lower recidivism rate. A Kentucky study found only 22 
percent of felony probationers rearrested and 18 percent convicted of 
another crime within three years.(129) A Missouri study found 22 
percent rearrested and 12 percent reconvicted in a 40-month period.
(130) A study of 10,000 cases in 16 jurisdictions found that 34 
percent of probationers were rearrested within 33 months. The study
also observed that drug offenders were less likely to recidivate than 
were other offenders.(131)



One of the most thorough probation studies was a New Jersey 
analysis involving 2,000 probationers. That study found that 47 
percent of felons on probation for robbery or burglary were convicted 
of another felony within four years, whereas 30 percent of felony 
drug probationers were reconvicted, as were 40 percent of total New 
Jersey felony probationers. Notably, 31 percent of the robbers and 32
percent of the burglars, but only 14 percent of the drug offenders, 
were charged with three or more offenses. Not surprisingly, the 
probation-period crimes perpetrated by the robbers and burglars on 
probation were much more likely to be burglaries or assaults than 
were the crimes committed by drug offenders on probation.(132)

The research on probation highlights the irrationality of mandatory 
minimums for drug offenders. Mandatory sentences deny probation 
to the group of offenders most likely to comply with probation. And 
to keep prison space available for the no-probation mandatory drug 
offenders, judges too often must sentence to probation increasingly 
large numbers of burglars and robbers--the very groups who are 
most likely to violate probation and commit interpersonal offenses.

Intensive Supervised Probation or Parole

If ordinary probation is sometimes insufficiently onerous, a new form
of probation--intensive supervised probation--is carefully designed to
be extremely onerous. About a decade old, ISP programs place 
offenders under much tighter control than does standard probation. 
Intensive supervision principles are also increasingly used on select 
parolees (persons under supervision after release from prison). Boot 
camp programs often put their graduates under intensive supervised
probation or parole after completion of the camp phase.

Caseloads of standard probation officers are immense: 150 cases in 
Alabama, 200 in New York, 300 in Los Angeles.(133) But under ISP, 
a the probation officer has only about 25 cases, which allows him to 
monitor his charges much more thoroughly. Georgia's ISP program, 
begun in 1983, requires more than 100 hours of community service, 
frequent urine testing for drugs and alcohol, electronic home 
detention in many cases, contact with the probation officer almost 
every day in initial stages, and unannounced home visits. Revocation
of probation for failure to comply with program rules is common.

Whereas ordinary probation officers usually depend on probationers 
to get to scheduled meetings, ISP officers leave the office to check on 



probationers at night and on weekends. Partly because ISP 
participants are watched so much more carefully than ordinary 
probationers or parolees, detection of violations of conditions of 
probation or parole is common. Thus, the return-to-prison rate for 
persons on ISP is about 50 percent; most of the returns are for 
technical violations rather than for new crimes.(134)

A Philadelphia study of juveniles placed in an "Intensive Aftercare 
Probation" program found that, while the percentage of juveniles 
who committed a crime during probation was similar to the 
percentage in standard juvenile probation programs, the total 
number of offenses was lower. The probation officers believed that 
because they had significantly lower caseloads than did probation 
officers in standard programs, the IAP officers could stay on top of 
juveniles who might otherwise have slipped through the cracks of 
the system. In addition, the IAP officers, because of their familiarity 
with their smaller caseload, were able to recommend swift revocation
of parole in appropriate cases.(135)

A major nine-state study of intensive supervised probation or parole 
programs found the following results: ISP programs produce much 
better surveillance of probationers and parolees than do standard 
programs. Nevertheless, recidivism rates were no better than in 
standard probation programs. ISP programs, because of the high 
level of surveillance, did function effectively as intermediate-level 
punishments, designed for offenders for whom prison might be too 
severe but for whom a mere warning would be insufficient 
punishment. Indeed, ISP's restrictions on freedom are so stringent 
that a significant number of prisoners (25 percent in Oregon) chose a
shorter prison term over a longer period of ISP. ISP programs do not 
save total prison costs, because ISP participants (being more closely 
monitored) are much more likely to have their probation revoked and
be sent to prison than are standard probationers or parolees.(136)

Intensive probation is significantly more expensive than traditional 
probation or parole. In Georgia, for example, the intensive program 
costs $1,600 per participant per year, compared to only $300 for 
standard probation.(137) The nine-state national survey estimated 
the annual cost of ISP per offender at $4,000, compared to $12,000 
for imprisonment.(138)



One important way to reduce the cost of parole and probation, 
including the intensive version of each, would be to reduce the 
imprisonment rate for technical violations (such as not keeping a job 
or using alcohol). Imprisonment is still, of course, the appropriate 
response to the perpetration of a new crime while on parole or 
probation. Washington State has recently mandated that 
imprisonment not be used as a response to technical parole or 
probation violations; a 60-day jail term should be the maximum 
punishment. In addition, Washington now requires that conditions of
parole or probation be based on the offender's particular offense and 
past behavior. For example, frequent drug testing would be 
appropriate for a drug addict who was convicted of burglary but not 
for an embezzler with no record of substance abuse. Because, 
nationally, about 30 percent of persons admitted to prison have 
violated parole or probation,(139) a Washington-style approach to 
technical parole and probation terms may reduce the overuse of 
imprisonment for technical violations, thereby allowing prisons to 
keep their existing inmates in prison longer.(140)

Parole and the Abolition of Parole

Parole is similar to probation, except that parole is a program for 
people who have served time in prison and are under supervision 
after release. In many state prison systems, parole can replace part 
of a sentence. For example, a person sentenced to a six-year prison 
term might, after three years in prison, apply for parole and, if the 
parole board approved, spend the final three years of the sentence on
parole rather than in prison.

Because of the early release available for parole, and the crowded 
prison conditions resulting from the war on drugs, many violent 
criminals serve fairly short sentences. James S. Gilmore III, attorney
general of Virginia, pointed out that a first-time murderer in 
Virginia will actually serve about five years in prison, which will 
then be followed by release on parole. A first-time rapist will serve 
four years, a robber three, and a person convicted of aggravated 
assault two.(141)

Persons on parole have a high recidivism rate. A 1983 study of 
108,000 parolees found that 62.5 percent were rearrested within 
three years. Forty percent of those persons were rearrested within 
six months of release.(142) A study of prisoners entering state 



prisons in 1989 found that 28 percent of the incoming male prisoners
would still have been in prison had they not been released on parole.
(143) Similarly, a 1989 Orlando Sentinel study of 4,000 prisoners 
released early from Florida prisons because of prison over-crowding 
(caused by the drug war) found that 31 percent of the persons 
released perpetrated a crime during time they would have been in 
prison, had they served their full sentences. A study of parolees in 11
large states found that nearly half were convicted of another crime 
within three years of release. Persons paroled for violent crimes 
were, unsurprisingly, much more likely to commit violent crimes 
than were other parolees.(144)

A Washington Post investigation of seven murders perpetrated in 
the District of Columbia in a single week puts a human face on those
statistics. Two of the seven murderers walked out of halfway houses.
Another murderer perpetrated his crime while free on bail for 
another crime. Another murderer was on parole from Virginia and 
was also free on bond in Prince George's County on robbery charges. 
A fifth murderer (who was the target of a playground shooting that 
killed a four-year-old) was on parole in the district. He had been 
arrested several months before for attempted murder.(145)

With similar stories being reported across the country, it is 
understandable that there is a strong citizen movement to abolish 
parole for violent crimes. George Allen was elected governor of 
Virginia in a landslide in 1993 in part on his pledge to abolish 
parole. And proposals abound in Washington to use federal grants as
a carrot to make states abolish parole and adopt the federal system, 
under which prisoners serve at least 85 percent of their sentences--a 
plan known as "truth in sentencing."

Such proposals have some merit, if properly implemented. First of 
all, it must be noted that if there is a problem with parole boards' 
releasing dangerous violent criminals, the problem is not caused 
mainly by the parole boards but by the legislatures that have filled 
the prisons with drug offenders serving mandatory minimums--
thereby creating a prison-space crisis that forces parole boards to 
release undesirable applicants for parole.

In Virginia, simply implementing the Allen proposal through 
additional prison building would cost $4 billion in construction, as 
well as large sums in continued prison operating costs.(146) 



Virginians concerned about controlling the cost of government may 
understandably balk at such heavy expenditures. Yet Virginia has 
available a low-cost method to implement the Allen plan. Forty-five 
percent of Virginia's inmates are currently imprisoned for nonviolent
offenses. Virginia judges currently lack authority to sentence 
defendants to electronic home monitoring.(147) Increased use of 
electronic home monitoring of some nonviolent offenders could free 
enough prison space to implement much of the Allen plan. And 
certainly replacing nonviolent criminals with violent ones in Virginia
prisons would be a progressive step for public safety.

While abolishing or restricting parole for violent criminals can have 
a positive effect, it is important to understand that the benefits may 
be smaller than the public may expect. A New Orleans study found 
that only 8 percent of burglary and robbery arrests of adults involved
probationers, and only 1 to 2 percent involved persons on parole.
(148) Thus, while the abolition of parole would certainly prevent 
some crimes, it might not be realistic to expect a major drop in 
violent crime as a result.

Sentencing Reforms

Previous sections have suggested reforms of mandatory minimum 
sentencing for drug crimes and of policies regarding parole and 
probation. Those reforms are designed to increase the number of 
violent criminals in prison while reducing the number of nonviolent 
criminals, especially drug offenders. This section offers additional 
reforms intended to restore justice to current American sentencing 
policy.

Abolish "Real-Offense" Sentencing

Most people believe that, in the American criminal justice system, a 
person may be sentenced for a crime only if he pleads guilty to the 
crime or is convicted of the crime after a trial. Although conviction-
based sentencing was the practice in America for most of its history, 
it is now being replaced with "real-offense" sentencing. Under real-
offense sentencing, a person who is convicted of any crime may have 
his sentence increased on the basis of any other offense that the 
prosecutor alleges was committed-- even though the supposed real 
offense was never proven in a court of law.

Incorporated in the federal sentencing guidelines, real-offense 
sentencing is also used in New York and other states.(149) 



Allegations about the supposed real offense may be based on 
hearsay, reputational evidence, and other "evidence" that would not 
be admissible at trial.(150)

The following are some actual results of real-offense sentencing.

A defendant was acquitted of possessing a certain quantity of drugs 
and convicted of possessing a smaller quantity. The court sentenced 
him on the basis of the higher amount, even though he was 
acquitted.(151)

Police illegally broke into someone's apartment and seized more than
a kilogram of cocaine. The illegally seized evidence could not be used 
in court. Later, the suspect was arrested for selling a gram of crack 
co- caine and convicted of the small sale. The conviction for the sale 
of a gram carried a 33-month sentence, but the defendant was 
sentenced to 19.5 years on the basis of the illegally seized evidence.
(152)

A defendant said he would sell an undercover narcotics agent 2,000 
pounds of marijuana, but the defendant only produced 500 pounds 
for sale. The defendant was sentenced for the sale of 2,000 pounds.
(153)

As police and prosecutors have become aware of the possibilities of 
real-offense sentencing, it has become increasingly common to 
manipulate the charges against the defendant to gain the maximum 
sentence from the minimum proof. A prosecutor may indict a 
defendant for only a low- level, easy-to-prove offense. Then at 
sentencing, the prosecutor will ask that the defendant be sentenced 
for the alleged commission of other, unproven crimes--crimes that 
the prosecutor knew could not be proven beyond a reasonable doubt 
in court.(154)

Simply put, real-offense sentencing destroys the requirement of 
proof beyond a reasonable doubt, the meaningfulness of a jury's 
acquittal, and the accused's right to confront the accuser. Real-
offense sentencing ought to be abolished, but the U.S. Sentencing 
Commission has resisted even minor reform. In early 1993 the 
commission rejected proposals to allow judges to exercise discretion 
in sentencing defendants for real offenses of which the defendants 
had been acquitted.(155)

Stop Dual Prosecution Abuses



Federal prosecution and imprisonment of a defendant who has 
already been prosecuted in state court is referred to as "dual 
prosecution." During the Reagan and Bush years, administrative 
guidelines on dual prosecutions were greatly relaxed. The double-
jeopardy clause of the Bill of Rights might be thought of as a 
protection against dual prosecution, but that clause, like the Fourth 
Amendment, is not nearly as powerful as it used to be, as interpreted
by courts who confuse being tough on crime with being tough on the 
Constitution.

Thus, there are more and more cases like those of Rufina Canedo. 
She pleaded guilty to possession of 50 kilograms of cocaine and was 
serving a six-year state sentence. Federal prosecutors came and 
demanded that she testify against her husband, which she refused to
do. Her guilty plea in state court was usable evidence in federal 
court. And so she was sentenced to a federal 20-year manda tory 
minimum. Her state prison time is not credited against her federal 
sentence.(156)

California actor Joe Renteria served 11 months in state prison for 
conspiring to buy marijuana and cocaine. After returning home, he 
resumed his career and began writing a script. He was federally 
prosecuted and sentenced to a five-year mandatory minimum. At the
sentencing hearing, Judge David Kenyon stated:

The court is very bothered that the government would let this man 
or anybody go through an entire sentencing in state court on the 
exact same facts, wait until he's out of prison, he's starting a new 
life, he's married, he's working, and then announce, "Now we're 
going to prosecute you on the federal side." There's something wrong 
about that. No matter what the person does wrong, that too is 
wrong.(157)

Dual prosecution is wrong, and the attorney general of the United 
States could stop it with the stroke of a pen.(158)

Three Strikes, You're Out

Perhaps the most popular proposal for sentencing reform is known 
as "three strikes, you're out," which would impose a mandatory life 
sentence (or 20 years to life) on persons convicted of three violent 
crimes.



In Washington State, the proposal was dubbed the "Persistent 
Offenders Accountability Act." After being bottled up in the 
legislature and failing to gain enough signatures to make the ballot 
in 1992, the measure appeared on the ballot in November 1993, 
thanks to a donation of $60,000 from the National Rifle Association 
to pay for signature gathering.(159) The initiative received the 
largest positive vote of any initiative in the state's history.

A similar initiative may appear on the California ballot in 1994, 
again with heavy NRA support. Sen. Trent Lott of Mississippi has 
proposed a similar federal law, and President Clinton has followed 
suit.

The Washington State law is expected to affect about 40 to 70 
criminals a year.(160) In the most extreme scenario, the initiative 
could, in 20 years, add as many as 746 people to Washington's 
10,200 inmate population.(161)

In many cases, the three-strikes law may give rise to an appropriate 
increase in punishment for violent criminals. The Washington 
initiative replaces existing state sentencing guidelines, under which 
a rapist with two previous sex offenses could be sentenced to a 14-
year term, or a child molester with two previous offenses could 
receive 9.5 years.(162) Likewise, a person with two violent felony 
convictions who perpetrated a robbery in which he severely beat the 
victim would be sentenced to only five years and serve three and a 
half.(163)

But the Washington law also counts too many nonviolent, or lower 
level violent, offenses as a "strike." Among the covered offenses are 
possession of an incendiary device,(164) unarmed burglary (which 
includes knocking someone down and stealing a jacket), second-
degree assault (including bar fights), reckless driving causing 
nonfatal injury, and even stealing cattle while carrying a gun.(165)

One of the most serious problems with the Washington initiative is 
that delivery of cocaine or possession with intent to deliver is 
counted as a strike.(166) As mentioned earlier, New York State has 
experimented with similar mandatory sentencing laws for cocaine 
sales and found that the number of drug addicts who commit repeat, 
small-scale offenses (such as selling small quantities of cocaine to 
other users to support their habit) is so large that mandatory 



sentencing, even when limited to repeat offenders, will flood the 
prison system.

Approved as a ballot initiative, the Washington three- strikes law 
went into effect on December 1, 1993, and is immune from legislative
modification or repeal for two years. At the end of the two-year 
period, it would be sensible for the legislature to fine-tune the law by
removing from its scope the offenses mentioned. The paring would 
leave intact the core of the legislation.

The Washington law also has some carefully thought out provisions 
that should serve as models for other, similar laws. First, the statute
includes a "wash-out" provision, so that, if an offender stays free of 
crime for 5 or 10 years after conviction of certain felonies, the felony 
no longer counts as one of the three strikes. The most serious 
felonies, however, never wash out. In addition, the three- strikes 
counting is based on distinct felony convictions arising at different 
times. Thus, if a person with no previous convictions went on a crime
spree and committed three serious felonies, the three-strikes 
provision would not come into play. The provision applies only to 
persons with two prior convictions who are then convicted of a third, 
separate offense.

In contrast, federal law dealing with possession of firearms by repeat
offenders has been interpreted to apply to a person who has been 
prosecuted only a single time.(167) The federal statute should be 
modified to comport with the Washington State model.

Backers of three strikes appear to endorse the theory of selective 
incapacitation. For example, John Carlson, father of the Washington
initiative, points out that "the clear majority of violent crime is 
committed by a small fraction--about 6 percent--of the criminal 
population."(168) Indeed, one study showed that while the average 
prison inmate might commit about five burglaries a year, the top 10 
percent of burglars committed about 232; while the average inmate 
robbed 5 persons a year, the top 10 percent robbed 87.(169)

Thus, Carlson's point about the small fraction of the criminal 
population is clearly true, as applied to high-rate predatory crimes 
such as robbery or burglary. Other research suggests that 
incapacitating large numbers of robbers and burglars can have a 
major impact on the robbery and burglary rate.(170) A famous study 
of Philadelphia arrest records by criminologist Marvin Wolfgang 



found that 7 percent of all males perpetrated two-thirds of all violent
crime, three-quarters of rapes and robberies, and almost all 
murders.(171)

It must be recognized that three strikes is an extremely blunt 
instrument for targeting the high-rate violent criminal. Past 
involvement in crime is, compared to any other single variable, the 
best predictor of future criminality. But criminal convictions, or even
arrest records, do not necessarily correlate closely with a person's 
actual criminal past.(172) Even models that take into account many 
factors besides felony convictions (such as job stability, marital 
status, juvenile criminal record, and substance abuse) have only 
moderate success in categorizing the criminals who are the uniquely 
active high-rate offenders. Analysis of a person's criminal record only
is not a particularly accurate way to determine if he is a high-volume
offender.(173)

Thus, while selective incapacitation is sensible theoretically, the 
three-strikes proposals are, at best, imperfect instruments for 
achieving the goal. The goal is better served, ironically, by allowing 
judges wide discretion in sentencing, so that a court, looking at all 
the relevant facts, can decide whether the criminal is a high-rate 
offender who should serve an especially long sentence.

It should also be remembered that few violent criminal careers, even
those of repeat offenders, persist far into middle age, and virtually 
none persist into old age. Thus, the continued incarceration of a 55-
year-old who may have perpetrated armed robberies in his teens and
twenties may do little to benefit public safety. Indeed, prison cells 
that are used to hold geriatric prisoners who are very unlikely to 
commit violent crime are unavailable to hold younger, active violent 
criminals. Whatever value there is in incarcerating the 55-year-old 
until he dies in prison 20 years later is derived from the social 
interest in retribution, rather than from a public safety interest in 
incapacitating an active criminal, as well as the difficult-to-quantify 
deterrent effect that a three-strikes law might have on criminals 
with one or two convictions today. Balanced against the possible 
deterrent effect is the fact that, in the absence of any realistic 
potential for imposition of the death penalty, a logical criminal with 
two strikes against him would have no incentive not to kill witnesses



and victims; the punishment for the third felony (life in prison) 
would be no less than punishment for a homicide (life in prison).

To the extent that three-strikes laws are carefully drafted to include 
only serious violent felonies, the laws can be a helpful step forward. 
But to the extent that three-strikes laws include consensual offenses 
or make it impossible for judges to treat relatively less dangerous 
offenders differently than they do violent predators, such laws 
simply continue, rather than reform, the failed sentencing policies 
that endanger public safety.

Conclusion

In the last 15 years, American elected officials have required prisons 
to engage in a bold social experiment. The historical prison policy--
incarceration of violent criminals--has been replaced with a policy of 
using prisons mainly to punish drug offenders with increasingly 
severe, mandatory terms in increasingly overcrowded prisons.

The social experiment has been a failure. Some advocates of the drug
war point to the enormous imprisonment figures as proof of their 
success, and the imprisonment figures are touted as proof that "we 
are winning the war." But to a growing number of Americans, it is 
becoming increasingly clear that no matter how many of "the enemy"
(Americans who use or sell illegal substances) the American prison 
system incarcerates, the nation is not even coming close to winning 
the drug war. It is simply beyond the capability of the American 
military-industrial-law enforcement complex to subdue and control 
millions of determined people who do not want to be subdued, even if
the control is "for their own good."(174)

Mandatory minimums and other tactics to increase drastically 
punishment for nonviolent drug offenders may appear to cause no 
problem for people who do not use drugs. But, in truth, mandatory 
minimums threaten the safety of every American. While taxes and 
debt rose in the last decade, in part to help pay for more than 
doubling national prison capacity, most of the prison space went to 
incarcerate people for nonviolent offenses. Today, prisons are 
bursting at the seams, and there is insufficient room for hard-core 
violent criminals because the space is already taken by nonviolent 
criminals serving mandatory minimums. Mandatory minimums are 
the best thing that ever happened to violent criminals, because 
mandatory minimums prevent today's judges from doing what they 



want--putting violent thugs away for a long time--and force the 
prison system to waste precious space on nonviolent offenders. The 
violent criminals out on parole are given their opportunity to commit
more crimes by a criminal justice system fixated on drugs.

Professor Dan Polsby of the Northwestern University School of Law 
suggests that the mania for locking up drug offenders has been "one 
of the great bipartisan public policy fiascoes of recent times."(175) It 
is time for the fiasco to end. It is time to return to America's historic 
sentencing policy. It is time for America's prisons to recognize that 
their primary mission is not the punishment of voluntary capitalist 
acts between consenting adults, even if the acts involve substances 
disapproved by the majority. It is time for America's prisons to be 
redevoted, as they were in previous, safer generations, to the 
incapacitation of violent criminals.
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