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M . Chairman:

Good afternoon. Thank you for the opportunity to appear
before this Subcomittee.

The Subcommittee on the Constitution is the proper place for
gun legislation to be heard. During the 97th Congress, this



Subconmittee investigated the historical roots of the Second
Amendnent.  The Subconmmi ttee unani nously concl uded that the
Second Amendrment protects an individual right to bear arms. The
Second Amendnent protects what Josiah Quincy called "a well-
regulated militia conposed of the freeholder, citizen and
husbandman, who take up their arns to preserve their property as
i ndi viduals, and their rights as freenmen."

Bot h proposal s under discussion today -- the waiting period
and the RICO amendment -- are offensive to the Constitution. Not
only do these proposals violate the Second Amendnent's right to
bear arns, they will violate the Fifth Amendnment's guarant ee of
due process of law, and the Tenth Amendment's guarantee agai nst
federal interference with state matters.

Further, the case for these proposals is based on deception
nm sstatenment, and outright lies. A nonent of commpn sense
anal ysis reveals how utterly usel ess both these proposals are in
genuine crime-fighting; their only real utility is to increase
police and governnent control over |aw abiding gun owners.

WAI TI NG PERI ODS

Citizens should not have to wait for police pernmission to
exercise their Constitutional rights. Reporters who wish to file
stories, even about national security matters, should not be
required to pre-clear themw th governnent officials. Wnen who
choose to exercise their right to abortion should not have to
submt to a waiting period. Citizens who wish to protect
t henmsel ves shoul d not have to wait to receive police perm ssion.

Some peopl e wonder why anyone woul d object to a seven day
waiting period. Seven days is too |long for a wonan whose ex-
boyfriend is threatening to cone over and batter her. Seven days
is too long for famlies when a burglar strikes three hones in a
nei ghborhood in one week, and may stri ke that night. Moreover,
the inposition of waiting period changes the Constitutional right
to bear arns into a nere police-granted privil ege.

A NATI ONAL WAI TI NG PERI OD WOULD NOT REDUCE GUN CRI ME

Every single study of waiting periods has found themto be
absol utely useless in stopping gun crine. Professor Mtthew
DeZee states "I firnmly believe that nore restrictive |egislation
is necessary to reduce the volunme of gun crinme.” Yet his study
of waiting period | aws showed themto have not the slightest
effect. Professors Joseph P. Magaddi no and Marshall H. Medoff,
both of California State University, Long Beach, came to exactly

t he sanme concl usi on. Anot her anti-gun schol ar, Duke
University's Philip Cook explains: "ineligible people are |ess
likely to subnmit to the screening process than are eligible
people . . . because these people find ways of circumventing the
screening systementirely." Cook concludes: "[T]here has been no
convi nci ng proof that a police check on handgun buyers reduces
violent crime rates.” Wen the Senate Judiciary Comittee

i nvestigated the issue, the Comrittee found no evidence that
wai ting periods affect crine.



Wi ting periods have existed in some states for over half a
century. Yet after all this tinme, there is not a single
crimnol ogi cal study ever published which shows waiting periods
to have any beneficial inpact.

The unani nous studies by the criminologists conmport with
common sense. Said WIllis Ross, a former police chief, and
currently | obbyist for the Florida Police Chiefs Association: "I

think any working policeman will tell you that the crooks already
have guns. If a crimnal fills out an application and sends his
application. . . he's the biggest, dunmbest crook |I've ever seen."

As a National Institute of Justice study concluded, felons
get guns on the street, or fromfriends, or they steal them
They do not walk into stores, and fill out background check
forms.

Ms. Sarah Brady, the nation's npbst prom nent anti-gun
| obbyist, clains that if the waiting period had been in effect,
John Hi nckl ey would not have shot her husband and President
Reagan. As part of the national media canpaign in favor of the
wai ting period, she asserts that H nckley "lied on his purchase
application. Gven tine, the police could have caught the lie
and put himin jail."

That Ms. Brady and HClI use such a denonstrably fal se
anecdote shows how weak their case really is. Wen asked for
i dentification by the gun dealer, Hi nckley offered his valid
Texas driver's |license. The address on the |license was
Hi nckley's | ast valid address, a rooni ng house in Lubbock. (At
the tinme of the gun purchase, he had no pernanent address.) For
the police to find the so-called "lie" would have required them
to send an officer to check H nckley's |isted address, and
deternmine that he no |longer lived there. Since many police
departnments do not have the tine to visit the scene of
residential burglaries, it is rather absurd to expect themto
have the tine to visit the home of every single prospective
handgun buyer.

Mor eover, under the Brady amendnent, the police would not be
verifying Hinckley's address as reported on the federal nultiple
handgun purchase form They would only be conducting a
background check, and woul d have found that Hi nckley has no
crimnal or publicly available record or nental illness.

Anot her inaccuracy in the canpaign for a national waiting
period is the claimthat it will help disarmdrug dealers. It is
sinmply preposterous to imagine that any kind of gun |egislation,
including a waiting period, would have the slightest inpact on
drug deal ers.

Drug deal ers obviously cannot count on the police or the
courts for protection fromviolence. Because of this, and
because they are a valuable robbery target, it would virtually be
suicide for themnot to carry a gun

In addition, drug deal ers cannot use normal |egal and socia
commerci al dispute resolution nechanisns. Like the gangsters of
al cohol prohibition days, drug deal ers need guns to protect their



busi ness's incone and territory. Thus, nmany drug deal ers mnust
own a gun for their lives and their livelihood.

No matter how scarce guns becone for civilians, there wll
al ways be one for a crimnal who can pay enough. Street handguns
now sell for |less than $100. |If the price went up to $2, 000,
deal ers would still buy them because deal ers would have to.
Spendi ng a few hours' or days' profits on self-protection is the
only logical decision for a dealer. Can anyone really believe
that an individual who buys pure heroin by the ounce, who

transacts in the highly illegal chenicals used to produce
anphet ani ne, or who sells cocaine on the toughest street-corners
in the worst nei ghborhoods will not know where to buy an ill ega
gun?

POLI CE TESTI MONY

Several high-ranking police officials, purporting to
represent the nation's police, have stated that a waiting period
woul d be beneficial. That testinmony is highly dubious.

First of all, it is sinply untrue that these police
bureaucrats represent the sentinment of the nations's police. In
1987, the Florida Legislature repealed a host of local waiting
peri ods, and that repeal took place thanks to the | obbying of the
Fl ori da Police Chiefs Association. In a national survey of al
the nation's chiefs of police and sheriffs, 59% percent said that
a national 7 day waiting period would not be hel pful

More fundanmentally, the opinion of police chiefs is not the
arbiter of our Constitutional rights. Some police executives
criticize the exclusionary rule; they claimthat a strong fourth
anmendnent causes crine. Sonme police executives criticize the
grand jury system and claimthat a strong fifth amendment causes
crime. Sone criticize the Mranda decision, and claimthat a
strong sixth anmendnent causes crine. The police executives here
today say that a strong second amendnent causes crinme. |In every
case the executives are wong.

In fact, the actual effect of this legislation will be to
decrease crinme-fighting resources, and thereby increase crine.
There are at least six mllion handgun transfers per year. How

many hours would it take for a policeman run a national crimna
records check, and to visit the hone of every person who applied?

One hour, at the very least. That would be six million police
hours spent checking up on honest citizens, instead of | ooking
for crimnals. 1In the haystack of applications by honest
citizens, police will search for a few needles left by the
nation's very stupidest crimnals. Looking for crime, police
officers will be directed into a paperwork enterprise
particularly unlikely to lead to crimnals. Wuldn't all those
mllions of police hours be better spent on patrol; on the
streets instead of behind a desk?

The asseverations of sonme police officials that waiting
peri ods have hel ped them stop | arge nunbers of criminal handgun
pur chases ought to be taken with a grain of salt. The fact that



police officials nay deny a handgun permit does not prove that
the applicant was a crimnal -- nore likely, that official was
capriciously denying a citizen his Constitutional rights. Nor
does the fact that an applicant was rejected for unpaid parking
tickets or other petty offenses prove that the applicant was a
gun crimnal. How nmany applicants were turned down solely
because they were once falsely arrested, even though they were
later acquitted at a trial? O the applicants who actually were
turned down because of felony convictions, how many did the
police imediately arrest and inprison? Any such applicant who
was not arrested had the opportunity to buy an illegal gun on the
street.

Evi dence and logic indicate that the national waiting period
law i s usel ess against crinme. So why are sone police officials
in favor? Sone of themsinply take a dimview of all citizens
rights, including the right to bear arns. |It's hardly a surprise
to hear an organization like the International Association of
Chiefs of Police testify against citizens' rights. The | ACP
wel conmes into its nmenbership police chiefs fromnations where
citizens have virtually no rights at all

A few years ago, when the MCl ure-Vol kner bill was under
consi deration, some of these same police chiefs warned that the
bill threatened |law officers' lives. The bill passed anyway;

and, it turns out, letting a Pennsylvania hunter drive to Mine
wi t hout obtaining a New York gun permt has not endangered
anyone.

Some of these sane police officials supported Senator
Met zenbaum s "plastic gun | egislation" as absolutely essential to
conmbat terrorism (That msnaned | egislation actually dealt with
smal | conventional guns, rather than all-plastic weapons, which
are a decade or nobre away.) Congress, though, rejected that
argunent, and enacted Senator McClure's alternative airport
security bill, which affects not a single one of the guns that
Senat or Met zenbaum and his police chiefs had clained to be so
easily usable by terrorists.

In short, the fact that sonme police officials reflexively
oppose the exercise of Constitutional rights is not entitled to
much weight in the deliberative process. Congress has repeatedly
rejected their unreasoned argunents, and should do so again. (By

the way, actual police officers -- as opposed to officials who
specialize in | obbying -- strongly support Second Amendnent
rights.)

Anot her reason that sonme police chiefs favor this proposa
is that police chiefs, Iike any other adm nistrators of |arge
government offices, often seek to expand their official power.
From the perspective of a police admnistrator (who may never
even have served in street patrol) nore power neans nore officers
doi ng adm nistrative tasks. It is the sane nmentality that |eads
to the creation of paperwork enmpires in the Pentagon or in the
Hubert H. Hunphrey building, even if the enphasis on paperwork
hi nders the agency's performance of its assigned m ssion

SOVE PARTI CULAR DEFECTS OF THE BI LL



Turning the right to bear arnms into a police-granted
privilege is one flaw of the bill, and its crimnogenic effects
are another. These problens are obvi ous enough, but there are
nore probl ens reveal ed when one examines the bill's particul ars.

First of all, the bill clainms to be just about waiting
periods, but it turns out to include de facto gun registration
Applicants nmust submit not only identification for a background
check, but also "an accurate description of the handgun," and
"the serial nunmber of the handgun."

The police are theoretically supposed to destroy the
statement of an applicant who is not denied pernission to buy.

Yet there is nothing in the bill to punish police who keep a

phot o-copy or a conputer entry. (I'ndeed, the bill only requires
that the statenent itself be destroyed, not the sane infornmation
in another form) Further, no one doing a background check on an
applicant needs to know the gun's nmake or serial nunber. The
only point of those itens being required, therefore, nust be for
later use. Gun registration, incidentally, is itself quite
useless in crime-fighting.

At a tinme when |local police resources are already stretched
thin, the bill inposes very substantial paperwork and manpower
requi renents on every police force in the country. The bil
clainms it is cost-free, because the background check will be
optional. But the bill's prinme |obbyist, Handgun Control Inc.
has al ready announced that its |egal defense fund will sue police
departnments that do not inplenment the background check

In this regard, it is astonishing that w tnesses who claim
to speak for the nation's police want a law to nake police
departnments everywhere vulnerable to a brand new form of tort
litigation.

Police officers and gun dealers will not the be only people
burdened by paperwork, for the bill applies even to private gun
transfers. Suppose a father wi shes to give one of his handguns
to his daughter, who lives alone in a dangerous nei ghborhood
where several rapes have occurred recently. The daughter nust
swear out a written statenent, then the father nust send the
statement, along with photo identification of the daughter (and a
description of the identification) in a certified or registered
letter (return receipt requested) to the chief of police. After
seven days, if the police have not vetoed the sale (and the
daught er has not yet been raped or killed), she nmay receive the
gun. The father must keep on file his own copy of the
daughter's sworn statenent for at least a year; if he fails to do
so, he is subject to a $500 fine.

Paperwork |ike this does not uphold the | aw. Rather, it
di mi ni shes respect for the legal system as citizens are niggled
to death with self-evidently silly paperwork requirenents.

When citizens deal with the governnent, the Fifth Amendnent
guar antees them due process of law. This is true for everything
frompublic library cards to driver's licenses. It is all the



nore true when Constitutional rights are involved.

Yet the national waiting period bill provides no appeal from
police decisions. |If a police departnment denies applicants for
speci ous reasons, or no reason at all, the applicants have no
remedy. In Maryland, where an appeals process exists, the police

are over-rul ed 85% percent of the tinme, as previous testinony on
this bill has reveal ed.

In this context, one should remenber that sonme Anerican
police departnents have a proven record of |aw ess enforcenent of
the gun | aws. The St. Louis police have denied permts to
honbsexual s, nonvoters, and wi ves who | ack their husband's
perm ssion. Although New Jersey |law requires that the
authorities act on gun license applications within 30 days,
del ays of 90 days are routine; some applications are del ayed for
years, for no valid reason. Mayor Richard Hatcher of Gary,

I ndi ana, ordered his police departnment never to give anyone
license application forns. The Police Departnment in New York
City has refused to issue legally-required |icenses, even when
twi ce commanded appeals courts to do so. The Departnent has al so
refused to even hand out bl ank application forns.

Finally, the national waiting period is offensive to the
Tenth Amendnent, and to principles of federalism Most states,
i ncl udi ng Senator Metzenbaun s state of GChio, have rejected
wai ting period proposals. In the last 15 years not a single
state has instituted a waiting period. |ndeed, the trend has
been agai nst waiting periods, with Florida repealing its waiting
peri ods, and other states enacting pre-enption laws to prevent
localities frominposing such laws. There is no conpelling
federal need to over-ride the decisions of these states. There
is no federal need to inpose nmountai ns of paperwork on state and
| ocal police agencies. That is why President Reagan, who favors
waiting periods at the state | evel, has announced his opposition
to the national waiting period proposal

The national waiting period bill will nost |ikely be offered
as an anendnent to the drug bill, on the Senate floor. The claim
that it would have the slightest effect on drug dealers is
patently absurd. The claimthat the bill would have prevented

the assassination attenpt on President Reagan is a fal sehood.
The only evidence for the proposal cones from governnent

adm ni strators who are reflexively hostile to individual rights.
Their clainms contradict all the acadenic evidence, and they
contradi ct conmpn sense. As a first step in the destruction of
the right to bear arns, the national waiting period is splendid.
It is not part of the war on drugs; it is part of the war on the
Consti tution.

MAKI NG GUN CONTROL ACT OFFENSES | NTO RI CO PREDI CATE OFFENSES

The ot her proposal under consideration today is whether
vi ol ati ons of the Gun Control Act of 1968 should become RICO
predi cate of fenses.

Maki ng Gun Control Act violations into Rl CO of fenses



essentially makes every arned robbery in the U S. a high-Ieve
federal crime. This strikes ne as a rather strange re-allocation
of crimnal justice resources. Are the U S. attorneys today
under wor ked? Have they done such a thorough job with insider
tradi ng, procurenent fraud, and civil rights violations that they
can now do the work of all the state and | ocal prosecutors who
prosecute street crinme today?

On its face, the proposal does not violate the Second
Amendrent, but the bill is in very serious conflict with the
Tenth Amendnment. Ordinary violent crinme has | ong been
exclusively a state matter. This is appropriate, for states and
cities best understand | ocal conditions, and can devise the nost
appropriate anti-crine strategies. Until the federal governnent
has wi ped out the crines it already nust prosecute, it seens ill-
advised to take on the added task of prosecuting ordinary viol ent
crime.

In the past several years, a law originally ained at
racket eeri ng has now becone a | aw about everything, and may
therefore degenerate into a | aw about nothing. Wen banks
involved in a comercial dispute file RICO charges agai nst each
ot her, when a nom and pop video store that rents out adult novies
is charged under RICO, the statute's effectiveness is diluted.
Addi ng ordinary violent crine to RICO s already overbroad conpass
may stretch the statute so thin that its utility agai nst
organi zed crinme is dimnished. RICO used to command the
attention of prosecutors, judges, and juries, for RI CO was
shorthand for "organized crinme prosecution.” Soon, RI CO nmay cone
to mean just "felony." Does it really nake sense to | abel a punk
who robs old | adies a "racketeering enterprise."

Frankly, | do not believe that the bill's proponents really
intend that it be used against ordinary street crinme. Rather
the bill anpunts to a back-door repeal of the Firearm Omers'
Protection Act. This bill gives the Bureau of Al cohol, Tobacco,
and Firearnms new authority with which to harass non-crininal gun-
owners.

For many years BATF spent nuch of its tinme pulling the so-
called "straw man" entrapnment gane. Agents posing as fake buyers
woul d trick gun collectors and small-scale dealers into technica
violations. According to this subcomrttee:

[ Al pproxi mtely 75 percent of BATF gun prosecutions were
aimed at ordinary citizens who had neither crimnal intent
nor knowl edge, but were enticed by agents into unknow ng
techni cal violations.

The Firearm Omers Protection Act took BATF out of this dirty

busi ness. The RICO gun bill |ets BATF back in. Gun collectors
tricked by BATF woul d now be "gun racketeers operating a crimna
enterprise." Further, BATF could invoke civil forfeiture, even

after an acquittal to confiscate the collections of these small -
scal e deal ers.

Froma civil liberties or due process point of view, the



| ast agency that deserves any additional discretionary power is
BATF. Consider sonme of their recent prosecutions. U S. |aw
prohi bits the possession of unregistered fully automatic weapons
(one continuous trigger squeeze causes repeat fire).

Sem autormati ¢ weapons (which eject the spent shell and | oad the
next cartridge, but require another trigger squeeze to fire) are
legal. |If the sear (the catch that holds the hanrer at cock) on
a sem automatic rifle wears out, the rifle may nal function and
repeat fire. The BATF has arrested and prosecuted a snmall town
Tennessee police chief for possession of an automatic weapon
(actually a semi automatic with a worn-out sear), even though the
BATF conceded that the police chief had not deliberately altered
t he weapon.

This spring, BATF pressed simlar charges for a worn-out
sear agai nst a Pennsylvania state police sergeant. After a 12-
day trial, the federal district judge directed a verdict of not
guilty and called the prosecution "a severe m scarriage of
justice."

To convict on a RICO offense, a prosecutor need not prove
that the defendant "willfully" violated the law. It is no
surprise that opponents of gun ownership want to find a way to
reduce the BATF s burden of proof in its war against legitimte
gun owners.

As drug hysteria sweeps through Congress, anti-gun
organi zati ons hope to create their own wave of drug and gun
hysteria. Before adopting the proposals of the hard-core
opponents of the Second Amendnent, Congress should have its own

"cooling-off period." |In that period, Congress can evaluate the
real evidence about these proposals. Wen cool - headed reason
prevails, Congress will again reject a passionate but illogica

| obby's assault on the American Constitution.



